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EDITORIAL

The recent spurt regardimg the judicial intervention in oxceutive funetions has
once agaim revived the debate on the scope and extent of judicial review under
the Indian Constitution. The Supreme 'ourt’s taking over of the momitormg of
some of the high profile cases on corruptivn, such as, the 20 Spectrum Scam, the
Comimon Bealth Games Scam, the sctting up of the Special Investigation Team
{51T) for the black money trail, ete., are few instances of the same. The tengion
between the exceutive and the judiciary has been rsing and has posed various
questions vn the limits of jodicial review, judicial activism and judicial over-reach.
Conflicting vicws have been expressed on all these issucs.

The judiciary has taken the responsibility off monitoring the investigations in
situations where the govemment has shown inability 10 contain cormuption of
high magnitnde, involving, ministers, politicians and 1op bureaucrats, due to
‘coalition compulsions”. This does not amount o judicial over-reach. In such
cases, the indiciary is omly performing the judicial fonctions as envisaged vnder
the {onstinntion. The governmend has often faiied to make legislation dealing with
issues pertaining the fundamental rights of the people, such as, scxual harassment,
foreign adoption, illegal dotentivn, cte., and judiciary has intervened in those
circumstances, in public intergst, 1o {ill-in the veid.

The above mstances indicatc that unless the executive and the legislature perform
their functions and diseharre their responsitilities for the benefit of the citizens, the
judiciary will continie to exercise its judicial review power to fill up the vacuum
creatcd by cxeeutive indifference and legislative apathy. Onc would agree with
Mr. Fali Nariman that judicial over-reach i: the consequence of admimistrative
underreach. Judges are not running the government bt they are remedying the
acts of non-governance or mis-governance. When gross violations of human rights
are brought to its notice, the judiciary cannot procrastinate it, but must respond. It
is expected that all the three wings of the government would perform the functions
assigned to them for the welfare of the people as envisaged by Montesquea in his
Ixetrine of Separation of Powers, untii then, the recovrse of the common man is
the judiciary which has brought significant changes in their hves.

Prof. M. K. Balachandran



CONTENTIOUS JUDGEMENTS AND THEIR IMPACT
ON CONSUMERS AND CONSUMER COURTS

Prof. M. K. Balachandran®*

Abstract

It is undisputed that the Supreme Court as well as the consumer courts established
inder the { onswmer Proteetion Act, 1986, has rendered justice to a Targe number off
consumers over the vears. [Towever, a few conflicting and controversial judgments
deliversd by the National Commussion as well as the Supreme Court have been
adverscly impacting the smooth functioning of the consumer courts in the comitry.
They are conflicting bacause in some cases (he same covrt bas heen giving different
judgments on sitmilar Facts situations; they are controversial hecause some of them
are dellvered in contravention of the spirit of the Act and a few others are rendered
per incuriam. Some of these judgments have restricted the jurisdiction of the
consumer cowrts by exeluding certain services (postal services and cducational
services) from the purvicw of the Act, whilc others have ereated procedural hurdles
{medical negligence cases} in their lunctioning,

The paper seeks to critically analyse these judgments with a view to highlizht the
deficiency m these pudgments and to suppest remedial measures. The definition of the
term “service” and the ambit of section 3 the Act which are subjected to controversial
interpretations are diseussed in detail in the light of relevant judicial proncuncements
and cstablished legal principles. The paper suggests suitable amendments to these
provisicns which will enable achievement of the avewed objective of this heneficial
legislation, viz., the better protection of the interests of the consumers.

Introduction

The Supreme Court by upholding the constitutional validity of the Congumer
Protection Act, (986!, has bestowed recognition and credibility to the
adjudicatory process of the consomer courts in settling consumer disputes.
The Court has also sct at rest the controversy surrounding the applicability

¥ Dhirector, Amily Taw School, Defhi.
1 fagfarn Medived Association v 1P Shanta, ATR 1996 50 530
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of the Act to the medical profussion by categorically declaring thal “the
service rendered te a patient by a medical practitioner by way of consnitation,
diagnosis and trcatment would fall within the ambit of service as defined in
section 2 (1) (o) of the Ac™.

Earlier, in a land mark judgement?, the Court had deciared that “the "onsumer
Protection Act is 3 social benefit oriented legislation™ and as such “the
provisions of the Act have to be eonstrued in favour of the consumer to achicve
the purpose of the enactment™, The court had also declared that “a government
or a semi governmenl body or a local authority is as much amenable to the
Act as any other private body rendering similar scrvices™. The priceiple of
personal liability has also been made applicable to cases of deficioncy in
service under the Act by holding that the damages awarded by the consumer
courts by way of compensation should be recovered from the salary of the
cmployees who are found to be neglizentt.

The Svpreme Court, thus, has been extending a helping hand to the consumer
courts in the proper performance of their statutory functions of deciding
consumer disputes. The consumer counts — the National (ommission, the State
Commissions and the District Forums  on their parnt have also delivered a
number of judgements in favour of the consumers redressing their Fenuine
gricvances, therchy, instilling a sense of confidence and relicl amang the
consumers that their grievanees will be heard and decided justly and fairly by
the competent authorities cstablished under the Act,

However, a fow conflicting and controversial judgements delivered by the
National Commission a3 well as the Supreme Court have been creating
toad blocks in the otherwise smooth running of the consumer courts. They
are controversial becavse some of them are delivered in confravention to the
spirit of the Acl and a fow others are rendered per incuriam by ignoring the
decisions of the larger hench, rendered earlier.

2 Ihid,
3 luckrow Development tuthoritr v, MK Crpter, AR 1994 50 787,
4 Ihid.
3 [fhid.
6 Fhid,




One feels disturbed that some of these judzements bave restricled the area
ol vpcration of the consumer courts nnder the Act by exeluding certain
services (postal services and university services} from the purview of the
Act, while others have created procedural burdles (medical negligence cases)
in their functioning. Mt is a matier of coneem for the consumers as well as
the consumer activists that these judgements are rendered on the face of the
Consumer Protection Act which “applics to sl goods and services™ and which
was enacted for “the better protection of the intcrests of the consumers™.

The paper sceks to bighlight some of these judgements and their impact on
the consumer courts through a critical analysis of the judgements which have
adversely attoeted the functioning of the consumer courts. At the oulsel, a brief
account of the provisions of the Act which arc relovant for the discussion is
provided.

The Scope of fhe Act

The Consumer Protection Act is one of (he most important citizen-friendly
legislation that has been enacted by the parliament since independence®. The
Act 15 citizen-Itiendly in the sense (hat their implementation is dependent on
the citizens’ initiative and assertive actions.

The Act was cnacted in 1986 “lor the better protection of the interests of the
consumers™®, It envisages a betier legal framework witlin which an ordinary
citizen can fight for his rights and get his gricvances redressed. 1 provides
tor speedy and incxpensive settiement of dispules within a limited timelrame
as apainst civil courts which are generally costly and time consuming, The
establishment of’ the consumer courts in the country has been a great relicl
to the consumers who had carlier stayed away from the ordinary courts and
snffered in gilence. The consumers have been filing a large number of cases

7  The Consumer Protecton Act, 19836, 5. 1{4}

&  The preamble o the Consumer Protection Act, 1986,

9 The Right e Infurmation Act, 2005, the Right 1o Scrvices Act, 2010 (Bihar) and the Delhi
(Rigltt of Citizens to Tome Bound Delivery of Services) Act, 201, are some of the other
citizen fiiendly cnactmends,

T The Preamble o e CCongumet Protection Actreads: “An Act 1o provide forbetter protection
of the interests of consumers wd for that purpose 1o make provision for the establishment
af consumer councils and other authorities for the scttlemont of consumners” disputes amd
for matters connected therewath™



betore the consumer courts and majonity of them have been disposed off in
favour of the consumers. The issues in those cases cover defective goods 1o
deficient services; many of them affect the common man in the coumtry.

National Commission’s Stand on Postal Services

]
4

The first victim of the controversial judgement of the National Commission
was the postal service. In the Presidency Post Mester v. Dr. U, Sharker Rao 5",
the Commission was called upon to decide two revision petitions based on
lwo sets of facts relating 10 deficiency in postal scrvices. In the first casc
Dr. Shanker Rao alleged that he had posted ahout 600 invitation cards for a
function he bad organised and most of them did not reach the invitees, thereby,
caused heavy loss and disruption 1o the party he had organised. He alleged
gross deficiency in service and negligence on the part of the postal department
and accordingly claimed damages. The departient refuted (he charges and
argued that the delay, if any, was not wilful or intentional and in any case
seclicon 6 of the lndian Post Office Act, 1898%, gave them complete inmunity.

the District Forum rejected the argnment and awarded damages. The State
Commission dismissed the appeal of the postal depurtment bolding that section
6 constituted no defence when an action for compensation for deficicney in
service or negligence was instituted under the Consumer Proteetion Act.

In the second revision petition, the complainant allesed that he had sent a
consignment of handloom towels by lommy to Calcutta and the ariginal lorry
receipt of the same was sent by registered post acknowledgment due to a Bank
in Calcutta to ba received by the consignee to take delivery of the consignment,
The complainant came to know that the registered letter had not reached the
Bank and more shockingly that some other person had taken delivery of the
consignment by using the said lorry receipt, e argued that the registered letler
had Tallen into the hands of some noscrupulous person due (o the carclessness,

I AL{1993y CPT 141,

12 The Indian Post Gffice Act, 1598, 5. 6 reads: “The Ciovermment shat! ni meur any tiabilly
by reasons by the loss, misdelivery ur delay or damage 1o, and proslal artiele in coumse of
transeission by post, except in 50 far as such lakility may in cxpress terms be undertaken
by the Central Govemment as heremafter provided, and no officer of the Fost (i ices shall
inur any Jiahility by reason of any such loss, misdelrvery, debsy or damage, valess he has
caused the same [raudulently or by his wittiul acl or defaalt™,




negligence and misconduct of the postal autherties, resulting in damage to the
pettioner. The postal department adoutied the booking of the registered lotler
and averred that on inquiry it was found that the registered letter had reached
the Caleutta BMS “but ifs Turther disposal was nat known™ and ¢lamed
immanity by relying on section 6 of the Indian Post Office Act.

The Disirict Forum awarded damages. The State Commmssion on appeal held
that the defence under sectiopn 6 of the Post {Miice Act was no longer available
1o the department after the passing of the Consumer Protection Act whach
provided the consumers a cheap, speedy and inexpensive and expeditious
remedy agamst deficiency in service, whether caused by governmenl agencies
or a privale body. The State ('ommission also romarked that the faet that the
remstered letter had reached the Calcutta RMS and Trom there it was loal
indicated the extreme apathy and indiffersnce, want of due diligence and care
amounting to gross negligence on the part ot the posial departmeni.

The Mational C'ormnission rejected the above reasoning by placing reliance on
section 3 of the Consumer Protection Act" which the Commission interpreted
as clearly laying down that “if the remcdy is barred tmder any other Act, then
the various Forums constituled under the Act cannot grant the remedy prayed
for”. The C'ourt acecpted the revision petitions by holding that the remedy was
harred under section & of the Indian Post {)ffice Act and as such thers was no

emedy available under the Consumer Protection Aci.

The decision was followed by the Mational Commission in some of the
subsequent cases, the latest being nion of India v. M L. Bordg". The facts
arg myre or fess the same. The complaint related o the non-delivery of 532
registered letters containing new share certificates sent to the respective
sharcholdirs in cxchampre of the old cerificales. On ¢nquiry, (ke pustal
department informed the petitioner that “the shares had heen lost in transit™.
The District Forum awarded damages and the Stale Commssion confirmed
the decision of the District Forum.

13 Section 3 reads: “The provisions of this Act shall be in addition to and not in deropation of
the provisions of any other law for the ime being m {orce™.
14 1020313 P19 (NC).
¥




In the revision petition filed befors (he National Commission, the dopartment
argued that “ihe complaints filed were bascless, vexations and frivolous in
nature™ and that “the respondent was not entitled to any relief in view of
Section & of the Post Office Acl, which granted complete imemamity o the
government for the loss, misdelivery, delay and damage 1o the postal arlicle,
unless it is proved that the loss was caused due to the frandulent and / or withi)
act of any officer of the post office™”, The department also relied on section
3 of the Consumer Protection Act which was inlcrpreted to mean thal “if the
remedy is barred under any other law no rclief can be granted under the Act™.

In both the cases, the Nationa) Commission further ebserved that in the absence
of any allegation against any of the officers of the postal departinent that the
loss or misdelivery or delay was caused due to the frapdulent or willful act or
default of such an ofticer, ne relief can be granted against any of the officers
of the department.

The facts of the abave two cases are discussed in greater detail as they raisc
many ummswered guestions,

Unanswered Questions

Notwithstanding the immunity granted to the postal department under
section & of the Past Office Act and netwithstanding the interpretation  or
misinterpretation  of section 3 of the Consumer Protection Acl as excluding
the jurisdiction of the consumer court “when the remedy is barred under any
other Law’ (in this case the Post Office Act), the Tollowing questions remain

unanswoered:

Iz 1l not the responsibility of the postal department (o ensure the safe delivery
of a regisicred article to the addressee? [Yoes it not have a duly to take carc of
the articles entrusted with it till they reach the addressees? If the article cannot
be delivered for any reason other than vis-majoire OF forvg-murfeny, is it not the
responsibility of the department to conduct a proper investigation and find out
the reason for the loss or misdelivery of the article and inform the consumer
accordimrly?

15 &, p. 10,

4]




‘T'he consumiers in both the cases adduced evidence to shaw that they had sent
the leiters by registered post and the same had not reached the addressees. Tt is
impossible for them to turther prove that the loss or misdelivery of the article
was duc o the fraudolent or willful act or defawll on the part of a particular
officer/ officers of the postal department, as they have no means to know that.
It Sherker Rae 5 case, the explanation given by (the posial deparimend was that
‘the registered lefter reached the Calenita RMS office, but its further disposal
was not known®, Similarly, in M L. Boras case, the department casuaily
mentioned that ‘the registered leiters were lost in transit”, indicating 4 casual
approach to the whole 18506,

Tt squarely falls on the department (o investigate and identify the officer who
has been entrusted with (he salc delivery of the registered letters and prove
that none of the officer/ uificers in the department has caused the loss or
misdelivery of the article fraudulently or by wiltl act or defanlt, as it is within
the knowledge of the department and not of the consumer as to wha 18 in-
charze of the article ti! it 15 delivered o the addressee.

The issue is more serious in Shanker oo § case where oot only the repistorad
lettcr did not reach the addressee but the same was alse frandulently used by
someone to take defivery of the consipnment.

How did the original lorry reccipt sent by registered post fall in the hands of
spme other person who managed to lake delivery of the consignment? Can
it happen without the connivagcs or uegligence of an officer/ ewnployee of
the postal department? Regrettably, the National Commussion did not find it
necessary 1o go into the averments of the facts “in view ol the legal position
discussed”. Obviously, suwch acts are not protected by section 6 of the Post
CHfice Act,

The Contrary View

it is gratifying to note that the National Commission had taken a contrary
approach atleast in a few cascs. ln Supcrinterdent of Post and Tolegraph
Department Circle at Selanv. M L. Gupia*s, where the postal article was not
delivered to the correct addressee causing pecuniary loss to the complainant,

16 [ (20000 CPY 132 (N



the (Commission held the deficieney to be a default and gross negligence on the
part of the postal authoritics and as such could not 1ake sheler under Section 6
of the Post Office Act. The Court observed: *Protection il amy under Section &
and for that matter under all other laws would be altracted to reasonable, fair,
honatide and genuine acls of the litigant {postal department) and its subordinate
staff. But it cannot be allowed (o he invoked in cases of gross high handedness
as is the situation in this case™". Similarly, in a suhsequent case™ where the
Commission found on the facts (hat the non-delivery of 2 registered article to
the addressee was a wiliful act, it was held to be 2 deliberate and intentional
ncghigend act on the part of the officer and as such was not protected by section
6 of the Act. Unfortunatcly, in both these cases the Commission did not refer
to seetion 3 of the Consumer Protection Acl. il is surprising that even after
such reasaned decisions the National (ommission reverted back to ils original

position in Af £. Bora s case.

Interestingly, some of the fudgements delivered by the State {ommissions on
postal services betore and after Shanker Roos decision appear t© b morc
Fegneal and rational in their reasonm g. The Orissa Staie {ommission'™, after an
claborate discussion on scetions 6 and 49 of the Post ¢ Mfice Act, had held that
“whenever a person teceives an arlicle to do something in respect of that article
i is within his knowledge what happencd to the ariicle and in the absence oF an
explanation, it is to be presumed that he defaulied to take due care in respect
thereot. For this default, he is not protocted under scetion 6 of (he PPost Office
Act™". In this case, the grievance of the complainant was related to the non-
delivery of an arlicle sent by speed post through the post office. The court held
thal section 3 of the Consumer Protection Act would not protect the posial
authorities who were negligent in rendering postal service to the cotmnplainant,

The Gujarat State Commission was also speaking on the same line when
they held that “the provisions of Scction 6 would not be applicable in case
of deficiency in service which is a scparate cause of action and a new righi
created under the Consumer Protection Aet™'. Similarly, the Uttarakhand

Ok p 133,

I8 Bremeh Post Muder, Filuge and Post Jaitpur v, Chandra Shethar Poipefev, 11 (20090) (1)
M)

19 Nirmed Poando v. Post Mastor Ceaeraf, 111 1993) 0T 985,

20 [f.p. 992,

21 Pepartment of Posts, Rajhot v. Ms SR, Digwmastics, T {19933 CPI 1677,

b




State Commission atso observed in Post Master, Rammagar v. Nerpal Singh?
that “if the speed post article could not be deliversd to the addressee then
it 15 the duty of the appellant (poslal department) to trace it out and inform
the complainant aboul the status of delivery. Since the appellant failed to
provide any informaticn it was logical for the istrict Forum to infer that some
official of the postal department had done so wilfully™, and held the posial
depariment liable. The court went further: “It is true that Section 6 of the Post
(ffice Act, 1858 provides cxemption from any Hability if the postal article
is lost, misdclivered, delayed or damaged, but the officials are not supposed
to be negligent and careless in dealing with the postal articles handed over
tr them for transmission”™*. Again when & registered letter never reached the
destination, the Rajasthan Statc Commission™ heid the postal department
liable for deficiency in service as they did not cxplain how the registered
letter was lost and who was responsible for that. The court pointed out that:
“It 1s difficult for the consumer to prove that there has been a frandulent act
or wiltful act or default on the part of an officer... The appellant should have
fixed up responsibility of that officer who was responsible for the loss of the
postal article™,

it 13 submitted that the facis of Shanker Rao and M. L. Bora clearly show that it
was frandulent or willful act of the postal authorities and as such werc clearly
habie. The Commission had held otherwise.

Statatory and Governmental Funciions

The National Commission had observed that the services rendered hy the
post office were merely statutory and there was no contractual liability.
“Hstabhshing the post offices and nmning the posial services, the central
government performs a government function and the gsovernment does not
engage in commereial transactions™, the ('ommission pointed out.

22 M 20113 CPF 444,

23 Id, p. 445

24 fhid,

25 Department of Post throwgh Superintendent of Post Offices, Jaipur v, Babulal, 1T (2011)
CPIIR3,

26 fd,p 184,

27 Supran. 1T



Aldl these observations and reasoning are inconsistent with the provision of
the Consumer Protection Act which applies to ail goods and services except
those that are specifically exeluded by the Central Government by nolification.
No such notificatton has been issued by the Central Government till now, The
Act also defines service “service of any description which is made available
to potential users™  which means any type of services whether statutory
or governmental. The inclusive part of the definition of service includes
the provision of factlitics m commection with banking, insurance, supply of
eleetrical or other energy, many of these tacilities are provided by stalulory
authorities. The Supreme Court has also made it very clear in M K. Gapia ™
case that the legislative intenticn was to proleet a consumer against the services
rendered even by statutory bodies and declared: “No distmction can be drawn
between private and public ttansport or insurance companies. Fven the supply
of electricity or gas which throughout the country is being made mainly by the
statutory autherilies 1s included in it”. A government or semi government body
or a local avthority is as much amenahle to the Act as any other private body
rendering similar scrvice. The court also cautioned: “Any attempt to excinde
services offered by statutery or oflicial bodies to the common man would be
againsi the provisions of the Act and the spirit behind it... The test, theretore,
¢ not if a person against whom complaint is made is 2 statutory body but
whether the nature of the duty and function performed by it is service or even
a facility™™,

Different Interpretations of Section 3

The C'ommission has interpreted section 3 of the Consumer Protcelion Act as
exeluding the jurisdiction of the consumer courls to grant any remedy under
the Act il the remedy is barced under any other Act. This interpretation is not
in tune with the inlerpretation given to it by the National Commission earlier
as well as hy the Supreme Court, subscquently, in a catena of cases. As early

cenn

2% Sectien Mo} reads: ““sendce™ means service of any déscription which is made availabla
to potential uscrs and includes, bnt nel Timited to, the provision of facilities in conpegtion
with banking, financing insurance, tmansport, processing, supply of electrical or other
encrgy, board or Tedzing or both, housing construction, entertainment, amuscment or the
purveying of news or other mfcrmation, bt does not include the Rodering of any service
free of charge or inder a contract of personal servigr:™,

29 Luckrow Development Awthority v. MR Gupra, AIR 1994 50 787,

30 Sbid,

iy




as 1989, Honble Mt Justice Bala Krishna Eradi, the first President of National
Commission had opined that there was no substance in the contenlion that the
exaslence of a provision for arbitration in scetion 78 of the Indian Telepraph
Act, 1885, would be a bar tor the consumer to invoke the provisions of the
Consumer Protection Act for relief. The count held: “Having regard 1o the
stope, abject and parposc of the Act which is a special statule, subscquently
enactcd by the Parliament especially for the crealion of a machinery for
granting cheap and speedy redressal 1o the aggrieved consumers, we are primu
Jeeie of the view that there is no substance at all in this contention, especially
the redressal forums constitoted under the Act are not civil courts™

Subsequently, n District Manaver, Tolephowes, Patna ~v. I Tarun
Bhartkuar®-, the Commission was called upon to decide whether (he consumer
court had junisdiction to decide disputes in respect of lelephone bills when
the Indian Telegraph Act, 1885, specifically provided that such disputes “shall
be detennimed by arbitration”. In other words, when a remedy is provided
under section 78 of the Telegraph Acl, is the remedy vnder the ('onsumer
Protection Act barred by implication? Answering the question in the negatjve,
the Commission held:

“Section 3 of the Consumer Protection Act lays down thal the
provisions of the said Act are m addifion to and not in derogation of
the provisions of any other law for (he time being in force. In other
words, the Consumer Protection Act gives the consumer an additional
remedy besides those which may be available under other exigting laws.
‘The fact that disputes involving meter reading or excess billing can be
settbed wmder Section 7B of the Indian Telegraph Act does not thereflure
cust the consumers from seeking relief under the Consumer Protection
Act. Evidently, Parliament has considered it expedient fo do so for the
beiter profection of the miterests of tbe conswmers and for expeditious
setifement of consumer disputes involving meler reading or excess
billing even when snch dispites might be covered under Section 7B of
the Indian Telegraph Act™.

M Uwipe of fadia v, Nifesh dgarwed, [{1991) CTT 203, 204,
32 1(1992)CP) 47,
33 M.op 49



H is miteresting to note that Mr. Justice B. 5. Yadav who had written the
judgement in U, Shanker Raok case has cited the above judgement with
approval in Urion of India v. Dr. B. 8. Sidin® wherein the judge observed:

“It was argued that the complainant ought fo have applied for arbitration
for settlement of the dispute. This objection has been taken by the
Teleeom Pepartment in various cases coming before us at the appellate
and revisional stages and it has been repcatedly held by (his Commission
that the consumer of telecommunication services are entitled to scek
relicf from the Consumer Forums constittted under the Consumer
Proteciion Act, 1986, inspite of the provisions contained in Section 7B
of the Indian Telegraph Act™".

Onc fails to understand the rationale for providing divergent interpretations for
section 3 in similar factual situations.

Again in Mz Fair Air Engineers (P} Ltd v. N, K. Modi™, the Supreme Count
had held that *by virtue of section 3, the consumer forums can proceed with
matiers i aceordance with the provisions of the Act rather than relegating the
parlies to arbitration proceedings pursuant to conftract between parties™. The
Eerala High Cowt has also taken a similar view that “jurisdiction of the forum
15 not ousted hy section 7B of the Telegraph Act, 1883 as the remedy provided
under the Consumer Prolechon Act is in addition to those available under other
statutes or imder general provisions of law... the remedy under the Consumer
Protection Act will prevail over seclion 7B of the Telegraph Act™",

The exasience of the remedy by way of arbitrafion does nof preclude an
agprieved consumer from secking redressal from the forums constituted
under the Consumer Protcelion Act which is a special sfatute enacted by
the parliament for the specific purposc of providing a speedy, cheap and
cffieacions remady to consumers before the special forums created for that
purpose®. Arbitration clause should not come in the way of the aggrieved party

[{1992) CFT 208 {N{.

Idop 211,

AIR 1997 (" 533

Fhid,

Commercial officers, Gffice of the Telerom Diviricd v, Blhar State Wove Ifowing
Carporation, [ (1991) CPT 42,
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from sceking legitimate rehef unider the Consumer Protection Act™. 1n a later
judgement, the Supreine Court held that the consnmer court has jurisdiciion
to entertam a complaint “despite the fact that other forums [/ courts also would
have jurisdiction (o adjudicale upon the Hs™™, The Court observed:

“H a legslature in its wisdom has granted additional rights and reinedies
to the class of comsumer constituted by the Act, il is nol [or the court by
way of interpeetation to cut and abridge (he scops thereof, These rights
and remedies are not 1o be blocked or hamsimng either by the stahtory
arbitration provisiom of an earlier law or by any contractual arbitration
agreement by parties™.

Tlowever, in one of the latest cases™, an ¢x parie judgement delivered without
heanng the complamant, the Supreme Court Wok a contrary vicw thal “When
there is a special remedy provided in Section 78 of the Indian Telegraph Act
regarding disputes in respect of (elephone bills then the remedy under the
Consumer Protection Act is by implication harred™.

It cammet be considered fo be correct interpretation of section 3 of the
Consumer Protection Act, as it is inconsistent with the earlier judgements on
the interpretation of the section. 1t 15 unfortunale thal the leamed judge did not
make any reference to the decision in Fuair Enginear’s case or Fivhwobharthi s
cave and id oot even provide any reasomng for overrulinge the full bench
Jjudgement of the Kcrala Higzh Conrt.

Immmnity under Section & and the Probable Consequences

In M. L. Borak case®, the Commission had gone a step further 1o justify the
reason for enacting section 6 {0 give protechon to the government against any
¢laim for damages on account of loss of postal article. ft cited with approval
the judgement in Post Master, Imphal v, De Jamini Devi Sagolfband™ where
the commssion had caleulated the hypothetical loss which the post office

39 Uldecpmr Cement Works v. Punjol Woler Supply & Sewerape Board, 11999 {'PI 67 N{

40 Sume of Karnastota v. Vickwabharthi Heuse Suildieg Co-aperative Socfety, 1 (2003} CPJ
(50

41 Hd

42 Genergl Manager Telecom v, M. Krishoan, I 20093 CPT 71 (80,

43 Ligion of Toddic v, ALL, Bove, IT2011) CPT 9 (N )

44 [{2000CPT 28 [NCY.
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would have incurred, even il there was delay or deficieney in one percent of
the cascs handled by them. The Commission peinted out that “the government
will have to pay compensafin of Rs. 21 crores a day which will come lo 730
crores a year” and declared that “no government can hear the brunt of the sort
of liahility in rendering a valuable pubhic service. Either the postal service
will have 1o be closed down or the charges enhanced drastically i bring home
merely another Rs. 800 crores of revenuc™?.

Very strange indeed! The argument is thal ihe postal department will have to
pay a huge amowuml by way of compensation for ther own negligence if (hey
are not given protection under section 6, and so they can be ncgligent. The
consumer should sulfer in silence for the neglizence of the postal department!

An cyually sfrange and quite unconvincing argument was put forward by the
Commission to jusiify the existence of scction 6 of the Post Office Act, viz.,
“the government gives much more in scrvice than it gets 1 revenue”. It is
conveniently forgotten that the postal authoritics are paid their salaries out of
the taxes collected from the public to perform their statutory functions to serve
the public. K is a statatory fimetion which should be performed respunsibly
and carcfully. lere, a registered article is lost. 1s the postal department not
duty bound (i explain bow the article was lost in fransit? Should ihe congumer
he inade to suffer for the negligence of the postal authorities? In rendering a
valuable public service, the public authorities should not be negligent. As Mr.
Justice Mohapaira observed in Nirmal Pandas™ case, “1f they (the postal
authorities) feel thal they cannot discharge such responsibility, they should
vacate their office. They ought not 1o be permitted 1o enjoy ihe benefits of

employment al the sulfering of consumers™.

Further, the Commission has pointed out that there are some provisions in the
Post (Mlice Act for payment of compensation for the loss of insured articles.
Does this mcan that if the article is insured, the postal authorities will be more
carctul, but not if it is only registered? In other words, in the case of registered
articles, they do not have to be accountable 1o the consumers. Fortunately, the

45 M TOPI S {NCYL g 12,
&6 Nirmal Pend v, Posé Master Ceneral, TH{IVE93) CP) 9838,
47 M,p i
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Commussion bas net made any hypoihetical calenlation of the poecuniary loss
the post office will incur, it one percent of the insured articles are lost?

The archaic nature of scction & of the Post Office Act and the absurdity ot the
extent of imunity granted (0 (he postal authority under the Act is evident
from the decision of the Madhya Pradesh State Commission in Poast Aaster v.
Fiay Singh Chauhon™. In this case, a money order sent by the petitioncr was
notl delivered o the addressee. The Commission relied on section 4% of the
Post (Hlice Act™ which provided prolection 1o the departraent agninst claimsg
for loss of money order and held, “it is amply clear from clause (c) of Seetion
4% that ¢even in case where the amount {of the money order) has not been paid,
o ¢claim lies against the post office in respect thereof™™,

It is unimaginable that the postal authorilics will nol be liable cven when a
money order - not a registered letter  is not delivered to the addressee, The
consumer should suffer even when his hard eamed money is lost due to the
negligence of the postal avthoritics. Is such 2 law valid? In Maneka Ganedii s
vase’!, the Supreme Court has categorically declared that a law to be valid
should be just, fair and reasonahle. Can a law which gives complete mmanity
lo the postal authorities for their acts of negligence resulling m the loss or
injury to the citizens be considered to be a valid law? Obviowsly, the answer
should be in the nerative,

Relying on an archaic, unjust, unfinr and unreasonable law to deprive a
consumer the benelits of a social benetit legislation, like, the Consumer
Protection Act is, 1o say the least, thoroughly unfair and manifestly unjust.

I is therefore, high time to repeal the obsolete Indian Post Oftice Act, 1898, as
it suffers from invalidity on the gronnd that it is unjust, unfair and unreasonable.

it may be menticaed here that if section 3 of the Consumer Protection Act
is interpreled in the way 1 is interpreted by the National (ommission in

43 IT{2009: CPF 421,

4% Bection 48 (o) veads; “the payment of any moncy order being refised or delayced by, or om
account of, any accidental nealeet, emissian or mistake, by, ot on the part of, an officer of
the Post €lice, or for any other cause whatsuever, sther than the fraud o willful acl or
defaudt ot such otficer; w™,
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51 AILR 978 R0 578,
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Shanker Rao, ML, Bora and other cases, it will result in providing complete
itimumity to the postal authorities for their negligent acts and emissions except
for franduient, willful neglect or default, with disastrous consequences, They
will become casual and indifferent in discharging their statutory duties causing
great hardship and suffering to the common man.

Most importantly, people will losc faith in the postal services it there is no
guarantee that their registered letters will rcach the destination, their money
orders will not get lost in transit or their speed post article will reach the
addressee on time. The consumers will shift to other service providers like
courier service for meeting their requirements. This has already started
happening. Judgements like Shanker Rao and M. L. Bora while protecting the
inaction, indiiference and negligence of the postal authoritics by relying on an
archaic, unjust, unfair and unrcasonable law will end up in the closure of the
postal services in the country.

Edncation as Service

The consimers are confronted with conflicting decisions in matiers relating
to educalion, both by the Natienal Commission and the Supreme Court,
cxpressing divergent views on whether educalion is service, whether & student
is 2 consumer and whether a dispute relating to imparting of education would
comé within the purvicw of the Consumer Prolection Act of not. In some
cases, it has becn held that educational institutions are not covered under the
Consumer Protection Act as they are not rendering any service as defined
under the Act. ln Joint Secretary, Gujorat Secondary Education Board v.
Bhorat Nurotiam Thalbkar™, the National Commission held that the 13oard in
conducting examinations, evaluating answer sheets, anmouncing results was
not performing a service as defined under the Act. A similar view was taken
by the Commission in a number of other cases™. In some other cases, they
arc held liable on the ground that they have been performing administrative
functions in conducting examinations, evaluating answer books and declaring
results and as such are amenable to the jurisdiction of the consumer conrts. In

22 T(1YR CPIIRT (NC).

33 Chairman, Boord of Examination, Madras v, M K. Khader, {1996) 1 CPR 114 (NC)
Registra, University of Bombay v. Mumbai Grabak Ponchoavat, 1{1954) CP) 146 [NUY:
Licputy Regiserar, Colleges v Ruchiha Sate, (2006} TLCPR 18 (NC ) Kete Open MMiversity
v. faf Kumord Yadav, [ {20103 UP1 152 (N(7,
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Sreedharan Nair v. Registrar, University of Kerala™, the Commission held that
the services of the University hired for consideration for imparting education
would be a service as defined under the Act. The court relied on its earlier
judgement in Bhupesh Khurana v. Vishwa Budha Parishad® that:

“Imparting education by zn cducational institution for consideration falls
within the ambit of service as defined in the Consumer Protection Act.
Fees are paid for services to be rendered by way ol imparting education
by Lhe cducational imstitutions. 1f there is no rendering of service, {the)
guestion of payment of fee would not arise. The complainants had hired
the service of the respondent for consideration 50 the:,r ATE COMSUIMETS a5
defined in the Conswmer Protection Act™®.

The courl held that the action of the University in not issuing the Degrec /
Certificate was a ¢lear case of deficiency of service and awarded compensation.

In a subsequent judgement in Board of Secondary Education v. Sasmite
Moharanea™, after an elaborate diseussion of the various issues nvolved and
with convineing arguments citing refevant preccdents from the Supreme
Courl, the Commission held the Board of Secondary Education lable for
negligence in rendering service. The complainant alleged that the Board was
negligent in making a wrong entry of the marks which resulted i delay
declaring the final result and consequently, she lost ope academie year as the
date of admission had already cxpired by the tine the resalt was announced.
The respondent argucd that the cousumer court had no jurisdiction te entertain
the complaint as the holdiag of examination was a statutory doty and that on
account of the huge munber of answer sheets {54 lakhs) there was possibility
of some human error which could not be treated as negligence or deficiency in
service on the part of the Board.

The Commission cited with approval the observation made by the Supreme
('ourt™ in a similar case of wrong entry of marks of a stadent holding the Board

sS4 T{20045 CPF 27 {NC).

55 II(20013CP) 74 (NCY

56 I p. 30

37 O{2007) CPJ 154 {NC).
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of Secondary liducation liable for negligence and awarded compensation. The
Supreme Court had observed:

“Award of marks by an examiner is to be fair and considering the fact that
re-evaluation 18 not permissible under the statute, the examiner has to be
carcful, cautious and has a duty to cnsure that the answers are properly
¢vahuated. An examination is a stepping stonc on career advancement of
2 student. Abscnce of a provision for re-evaluation cannot be a shield
for the cxaminer to arbitrarily evalnate the answer scripts. That would
be against the very concept for which re-evaluation is impermissibic™,

Regarding the dispute of jurisdiction of the consumer courts I educational
matiers, the Commission made a very valid point which is worth quoting: “No
donbt, the carlier view was that educational nstitutions were not rendering
services and they were performing their statutory dnty while holding
examinations”. The courl pointed out that the Supreme Court through A K
{rupta 5 judgemeni had changed the course o a great extent se far as statutory
authorities were concemed by holding that the Commission had jurisdiction
to entertain a complaint not only agzinst business or trading activity but even
against services rendered by statutory public authorities in view of the wide
reach of the Act. The court also explained the concept of accountability of
public autherities for their arbitrary and uffra vires actions and the liability of
the State to compensate for the loss or injnry suffered by a eitizen due to such
actions by its employees.

The Commission made 2 pointed reference to the phservalions made by the
Suprcme Courl on the responsibility of statulory authorties: “The suthority
empowered (0 function under a statute while exercising power, discharges
public duty. It has to act to sub serve gencral welfare and common good™, and
added: “In a modern aociety, no authority can arrogate to itself the power to act
in a mannet which is arhitrary™. 1n the light of the Supreme Court judgements
in LDA v. MK Gupto® and G4 v. Balbir Singh®*, the Commission declared
that the consumer fora would have jurisdiction in such like maniers and held:

59 . p. 25.
60 If.p. 159.
61 AIR 1994 SC 787,

62 11{2004) CPT 12 (SCh
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“Holding exanrinations may be a statutory duty but administrative
failure i issuing correct mark sheet and certificate in time is part of
service and to this extent under the garb of nen-sovercign stamiory duty,
the Board can neither take shelter nor aveid liahility for neglipence of
the Examiner or Chief Exarminer lor lailure to issue correct mark shect
m tme. In view of the above said reasons, the Consumer fora have
Jurigdiction to entertain complaint in this regard™.

The reasoning underiying this judgement is quite logical and convincing.
Apart from the fact that there is a little bit of confusion n the judgement
regarding the duty of the Board m holding the examination being a statntory
Juty and issuing mark sheets and cerlificates to be an administrative function,
the reasoning is quite convincing.

However, the distinctipn between administrative and statutory functions has
no relevance in fixing the lability ol the State in tortious acts of its servants in
vicw of the abolition of the distinction betwecn sovereigm and non-sovereigh
functions of the State. The relevant obscrvation of the Snpreme ('ourl in the
ME. Guptay case is worth mentionimg:

“I'he theoretical concept that the King can do no wrong has been abandoned
in England itself and the State is now held responsible for the tortious acts
of its scrvants. The First Law Commission constituted after coming into
force of the ("onstitution on the liabillty of the Siate in tort, observed that
the old distinction between sovereign and non-severeign fimetions shonld
no longer be invoked to determine the liability ol the State™,

The judgement ol the Natonal Commission which is mainly based on the
judgements of the Supreme Court delivered garlier did not find favour with
the Supreme Court in a later jndgement in Bifrar Sehool Examination Bourd v,
Suresh Prasad Sinho®, which ¢hronologically is the latest in the series and as
such is important also.

In this case, the complainant contended that since the Board had allotted the
same rell mumber to another student and himsclf by mistake. 1lis resuit was

63 Id, p. 160.
64 ki, p. 159,
§5 IV {20093 CPF 34 (S0, defivered by Markandey Katjn ).
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The Court further obscrved that: “The act does not intend to cover the discharge
of a statutory function of examining whether a candidate is fit to be declared
as having successfully completed a course by passing the examination™'.
The Court maintained that the judgement in the M K. Cuptals case had no
relevance as “The Board is not carrying on any commercial, professional or
scrvice griented activity. Mo benefit 18 conferred nor any facility provided by
the Board for any consideration. Therefore, the said decision is inapplicable™®,

The judgement has ils adverse impact on the National Commission in ils
later judgements. In Kota Open University v. Raj Kumari Yadav’ case®, the
C'ommission after citing a number of its earlier judgements held that since
the services of the University or Board were not hired for consideration,
candidates appearing for cxamination were not consumers and ¢onclhuded:
“Wow, in the matter of imparting cducation by the University or Boeard or
Kducational Institution, the issues are no longer debalable and res infogra in
view of the deeision of the Hon'ble Apex Court in Bihar Schoal Examination
Board v. Suresh Pravad Sinhe, holding that the Bihar School 1ixamination
Board 15 not rendering serviecs as defined under the Consumer Protechon Act,
1986™™. The decision is tollowed by the Supreme Court in AL D). University
v. Swrject Kaur™, by holding that the B3oard in the discharre of 1ts statwory
funetion docs not offer its services to any candidate and as such is nol liahle
under the Consumer Protection Act.

A Critical Analysis of Sinfia’s Case

1t is unfortunate thai whilc the Supreme Court iu Suress Prasad Sinha ¥ case
has cited as many 25 eight judgements to explain what constitutes a precedent
and why the courts should guard against the danger of mechanical application
of an observation withont ascertaining the context in which it was made, but
has not cited even 2 single judgement to substantiate wliy imparting education
is ol a service, why the studeut is not a consumer and why the fees paid by
him cannot be considered to be a consideration? In Bangafore Wauter Supply

67 fbid
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aned Sewerage Board v. R. Rajappe and others™, Hon'ble Mr. Justice Krishna
Ivex had held that “cducation 1% a service™. This observation can also be
brusheid aside by saying that the definition should be rcad in the context of
the meaning of word indusiry. Can education be a service in the context of
industry under the lndustrizl Disputes Act and & non service m 1he contex( of
the €’onsumcr Protection Act? Regretlably, the court did not refer to its earlier
judgements in D). Swvankar s case or Bafhir Singh s case. \n Suvankar s case,
the Supreme Court has held that the award of marks by the examiner is to
be fair and the examiner has to he careful, cautious and has 2 duty 10 ensure
that the answers are properly evaluated and for any lapse the Board wonld be
lhable. 1t cmphasised that “*An examination is a stepping stone for the career
advancement of a student™, In Balbir Singh 5 case, the Supreme Court had held
“The authority cmpowered to {umetion under a statute while exercising power,
discharges public duty. It has to act to sub serve general welfare and common
good”. Fr Khurana ¥ casc, the Supreme Court while confirming the judgement
of the National ("ommission that imparting of education by an educational
mstitution for a consideration falls within the ambit of service as defined in
the Consumer Protection Act and held that “the Commission rightly held that
there was deficiency in the service on the part of the Institute and the claimant
respondenis are entitled to claim the relief as prayed in the plaint™.

If education is not a service, noteven a facility, but only aprivilege, as it ismade
out by the Supreme Court, students will not have any remedy against wrongfol
and arbitrary action of the officials of educational instilutions, such as, Incorrect
cvatuaiion, non-1ssue of deprees, unreasonable delay in declaration of results
causing injury and hardships to them, cte. Conducting examination, cvalnation
of answer books, announcing resulis and award of degrees or certificates are
statutory functions of the 1Iniversities and other cducational mstitutes and
should be performed responsibly and carefully as any lapse on the part of the
Institution will adversely affect the career advancement of the students. As has
been observed by Mr. Justice 5. S. Sandhawalia in M. £, University, Rohiak v.
Shakuntala Choaudhon™,

72 AIR 197§ SC 548,
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“Even a non deliberate crror m the puhlication of the result may
somelimes mar the educational carcer of a student. )t is common place
that the declaration of the result 15 the end product of the labour of the
examiness over the acadcmic session and often is the cubmination of
ihe educational career of a studem. 1t deserves emphasiz thal in the
highly competitive climate of secking admission in the more prestigious
professional or academic institution {some time wilhin a very narrow
time frame), a student may well miss forever the chance of joining the
same 2nd thus be put to an irretricvable loss by a mis-declaration ol
his result. Therefore, whenever the University defaults from its primal
duty of care in this context, the examinees would clearly be entitled to
comipensation under the A for the deficiency in the services rendered ™.

1f the University 13 not rendering a serviec and the studenis are only availing a
privilege and the University is not liable for any negligent act, students become
helpless in carning a livelihood which in many cases depends on his getting a
degrec from the University, If it 15 a prvilege, the students who arc adversely
affected by the arbitrary aclions of the University authorities will uot have any
remedy, not ontly umder the Consumer Proleclion Act but also under sny other
law because “A privilege is the opposite of a duty and ihe comrelative of a no

Hight™.

In this context it is worth remembering that in Mokini Jain v. State of
Karmatuka”, the Supreme Court has held that the dght to edueation is a
fundamental right under Artiele 21 of the Constitution and the was affirmed
by the majority m Unikrishnan v, State of Andhra Pradesh™. As education
is 4 fundamental right, it can be enforced in a court of kaw bt 1t is only a
privilege, it docs not confer any legal right.

The candidate does not makc any request to the Board to test hum. It is a
statiory requiretnent that a person who has undergone a course or study
should appear Tor a test conducted by the University/ Board to be declared as

75 fhid
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Theourtjustified its order by stating thatthis was noccssary teaveid harassment
to doctors who may not be ultimately found to be negligent. “Indiscriminate
proceedings and decisions againsi doctors are counter productive and serve
sociely ne good®™ the (ourt observed.

e can umdersiand and appreciate the concern of the Supreme (Court towards
dociors who are innoeent. it is true that doctors feel harassed wheu paticnts
file frivolous complaints against them whenever something goes wrong in the
hospital, The patients and their relatives in their anxicly do not realise that
doctors cannot guaraniee cure but can oniy gvarantec care. It is absolutely
ncecssary that doctors should take care of their patients as they have a duty
to take care of them. They should cxercise a tcasonable degree of skill and
knowledse and a reasonable degree of care in deciding whether to undertake
the casc, in deciding what treatment {0 give and in the administralion of that
treatmend.

[lowever, mere tiling of a complaint against a doctor or a hospital in the
consumer court ilsclf gains wide publicity, espocialiy, mthe case of well known
doctors and reputed hospitals, and that itself adversely affects the reputation,
even it they are proved not negligent nltimately. Absolute care shonld therefore
be taken by the consamer courts in provessing and entertaining complaints in
such cases.

Having said that, it may also be mentioned that to follow the directions
issucd by the Supreme Court to refer all complaints tov a competent doctor
or a committee of doctors before issuing a notice 1o the doclor or hospital
concerned will be equally counter productive as the number of cases that
would be filed on medical negligence might come lo naught as it would be
difficult, if not impossible, to gol “a certificate of prima facie case”™ from a
doctor or a comiminice of doctors, especially, in semi-urban and rural areas. The
Supreme Court was also aware of (hesc Facts as is evident from its observation
that “like in ali profcssions and services, doctors sometimes have a tendency
t0 support their own colleagues who are charged with medical negligence”.
Hesides this, it is semetimes difficult w0 get doctors to addnce evidence in

B rhid
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medical negligence cases duc to peer pressure, Unfortunately, this aspect has
been overiooked by the court.

I soaza is not a Binding Precedent

However, a suhsequent Bench of the Supreme Court through an illuminating
Jjudgement, came to the reseue of the consumers by holdiny that “the scucral
directions issued in 1)7souza case are, with great respect, inconsistent with
the directions given in Mathew® which is a laeger Beneh devision, and also
inconsistent withk the principles laid down in another three judge 13ench of the
this court rendered in Indfiun Medical dssociation cave™ and as such is per

LN,

Mr. lustice {ianguly, speaking for the court, in Kishar Raok case gave aa
cxbavstive analysis of L3 5oz cave and related judgements and categornically
declared that “this court is constrained to take the view that the general direction
given in the J) souza 5 cuse camnot be treated as a binding precedent and these
dircetions must be confined to the particular Fact of that case™,

The judgement has giveu a great relief to the consumers and consunaer activists
dealme with medical negligence cases.

It is interesting to &0 into the details of both czses amd the critical analysis of
I souza s judgement in Kishen Raos case. It was a case of wrong treatment
given to a paticnt who was suffering from intermittent fever and chill. She was
not treated for malaria, but was treated (or typhoid as a result of which the
patient died. The District Forum awarded compensation on the ground that the
patient wis subjected to wrong treatment by the haspital.

The State Commisston, however, overturned the decision of the [Mstrct Forum
hotding that the complainant had failed to ¢stablish any neglizence on the part
of the hospital authorities and that there was no expert opinion 10 suggest that
the line of reatment adopted by the hospital was wrong or was negligent. The
National Commission upheld the finding of the State Commission,

BTV Kishon Rew v Nikhif Super Speciality Hospitaf TTLH201N ORI (50
B2 ool Mathew s, Stote of Puafub, (200556 500 1.
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The Supreme ('ourt overruled the judgement of the National ('ommission and
held that on the facts and circumstances of the case, expert evidence was not
requited and upheld the decision of the IMstricl Fera which had uet asked the
appeliant to adduce expert evidence.

The Court peinted out that in £ xouze case, the complaint was not a criminal
complaint, but the judgement cquated a criminal complaint against a doctor
or hospital with a complaint hefore the consumer count and izaved the above
general directions that irrespective of the nalure of the complaint (whether civil
of criminal) expert opinien should be taken before entertaining the complaint.

In Mathew§ case, the direction for consulting another doctor or cominittee
of doctors was confiued only to criminal complamts and not m respect of
complaints before the C'onsumer Yora as there i3 jurisprudential and conceproal
difference hetween cases of neylirence in civil and criminal matier The court
also cited in support the judgement in Indian Medical Association which had
opincd that i complicated cases which required recording of expert evidence,
the complainant could be asked to approach the ¢ivil court for appropriate reliet
as provided under section 3 of the Consumer Protection Act which provides
that the provisions of the Act shall be in addition to and st in derogation of
the provisions of any other law lor the time being in force.

Referming to the judgement in Frcficin Mediced Axsociation, the court observed
that siinple: cases or medical neglisence where expert evidence i not required
shouid be decided by the fora on the hasis of the procedure prescribed under
the Consumer Protection Act and i complicated cascs when expert evidence
15 required the parties have a right to go to the civil court as provided under
section 3 of the Act.

Stiarly, the larger Beneh in Dy L Moerchast case® had held that only in
approprigte cases sxamination of expert may be made and the matter is left to
the diseretion of the Commission aud therefore, the general direction given in
DI youza s case to havo expert evidence in all cases of medicai neglizence was

not consistent with the principle laid dowu in J. J Merchant case.

50 D J U Mercharr v Sheinath Chorueved, (20021 6 500 635,
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of social slavery at the hands of poverly employers, and men are willing to
pay them more than slave labouwr wages, o be it. They also arpue that umisl
someone ean correc! the whole world’s economie condition, as well as the

overpopulation problem, semcone has 1o pay the hillsd

Those whe argue against prostitution raise a lot of social, ethical, moral, and
health problems. First of all, it is against the morality of the sociely. Secondly,
it is against the dignity of a woman. Thirdly, it may disrupt many families.
Fourthly, it ean cauvse a lot of health problenas 1f the prostitute 15 affected with
comtagious diseases, which can allect the health of even the luture generation.
Fifthly, while, asking the question of probibiting prostilution, or allowing it,
the: person who is to be taken as the vnit should be an average woman, who
would always refuse to seil her hody. So, as against the argument of aliowing
prostitution as a part of liberly of & person, it i3 agued thal 2 natural persin
wonld never think of selling her hody for maney by having sexual relationship
will anvone who can buy her. Thal means, being a proatitule is nol vory natural,
of it 15 unnatural, in which case the law will always be against it. Above all,
they argus that a person’s awtenomy over her body 15 not 56 absoelute that she
can be loft with her frecdom Lo use it in 2 manner not aeeeptable or projudicial
to uihers,

This presents a picture of a prostitute being a villain, and the rest of the
society as the victim. But the issues of prostimtion are not so simple. (e
may he shocked to know that in fact, most of the prostitutes are the victims
of exploitation, compulsion, cheating, commadification of hmman heings, and
trafficking in human beitigs. As 15 evident from the various media repoits,
human beings are nsed by rackets for making money. Thus, the picture of a
person voluntanly oftering fns or her body for making money gets sobstitoled
by the picture of another person exploiting him or her, through compulsion
or otherwise, and using him or her as a means to make money, This picture
is more shockiog than the other, becausc of the commeodification of human

beings involved in it, especially, by sexually exploiting them,

1 Amy Otchet, “Should prostitution be logal™ | available at < wwwuncsco.org - { Viewed on
17-01-2012).
2 Ihd
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In this situation, the ‘mighty” prostitute who stood as a threat to the secicty is
no mare there. Instead, only poor girls/Boys,; or women/men, who arc captured
or otherwise forced to be prostitutes are coming 1o the scene. 1lere who is the
villain? The person who captures, or seduces or cheats these poor victims,
and compels them to engage in prostitution, so that she/he can make money
is definitely the villain. The whote arguments, for and against prostitution
gets disturbed here because of the substantial change in the very role played
by the so calied prostitutcs. The old notion of a prostitute sitting near her
balcony, seducing her customers, and makes money by exploiting rich men,
and throw them away like rubbish, when they becomes worth nothing, pets
replaced by another picture. Now, the prostitute whose body is used is only
a toy 10 the hands of many olhers, and he/she usuafly gets no financial gain
in frrn, except the dark future grinning against them. Now, what should the
law do? Should it punish these prostitntes who are just victims, or should
the law ponish only those who are behind dragging these poor human beings
inte proatitution, and exploiting them? This gnestion happened o be asked
because of the changed seenano in the prostitution picture. Now, as different
from before, this ‘profession’ is organised. It is not the prostilutes who are
organised but the sex rackels which is organised. So, the aitack of law shoutd
be on these rackets.

Thus, apart from voluntary prostifution, exploitation of prostitution and forced
prostitution aiso need to be addressed. While, arsuments for and against may
be cast in the case of voluntary prostitution, there is no room for it m the
cases of expleitation of prostitution and forced prostitution. Because trading
i human bemngs is totally against morality, cthics and human conscience. So,
international as well as national norms are for total prohibition of exploitation
of prostitution, and forced prostitution, and not for making prostittion iself

as an offence.

In Fngland, Walcs, Brazil, (Ghana, Netherlands, Thailand and ('anada,
prostitution in itself i3 not an offence, bnt its exploitation is an offence. In
Brazii, even soliciting is not an offence. In Netherlands, while voluniary
prostitution 1s allowed, forced prostilution is prohibited. 1n Turkey, a totally
ditterent scheme exists. There a2 brothel can be um with a state licence, and
the women who choose to Tegister as a prostitute is assured proiection fiom
police intervention, and abuse by clicnts, though they are otherwise subjected

34




te a plethera of restrictions®. 5o, the important questions that remain are what
kind of prostitution is to be prohibited and what kind of prostitution is to be
regulated? These questions are very importani bedause in a country, whero
prostifution in itself is not an offence, and coly its exploitation is an offence,
arguments for its decriminalisation will mean decriminalisation of exploitation
of prostitution. [n other words, this argument will mean that exploitation of
prostitution should be allowed. Thus, the prostitutes, who arc used as deviess
by other powerful persons for making money, will continne to be harassed and
used as materials for trade, and those who exploit them will go unpunished.

This paper is an attempt to apalyse the poesition in India with regard to
prostitution and its related problerms. What is prohibited in India, prostitution
or it5 exploitation? 1f ¢ person offers ber body for hire is it an offence and
whether it is regulated? What are the problems that can be caused i it is not
regulated? Whether the presend law which deals with prostitution overlooks
the distortion in the Act because of a change in the definition of ‘prostitution”
and ‘prostiate™? What should be done (6 avord the anomaly eaused in this
arca, 1f there is any?

Lo grdet te answer these guestions, the Tirst thing that 15 10 be done is lo examine
the definition of prostitntion. Before analysing the Indian position, an analysis
of the micraational doeumenis 16 needed te appreciatc what is probibited by
the international law  prostitution or its exploitation or forced prostitution.

Prosiitution uoder the International Law

The most important internationat document in this regard is the Convention for
the Suppression «f Traffic in Persons and of the Lxploitation of the Prostitation
of (hthers, 1949, The Conveution mainly mandates the State Parties to make
two acts panishable, They arce, procaring, enticing, or leading away another
person for the purpose of prostitution, even with the consent ¢of that porson,
and exploifation of the prostitution of another even with the consent of that
persont. The Convention on the Elimination of All Forms of Discrimination

3 o Bindman, Redofining prostitution as sex work on the infernafionoed ageeacda, availabhe at
= www walnot.org.ceis'papers = (Visibed om E- 11-2009).

4 Ars. 1{1) and {2). The Convention also mandates to make keoping, managing, financing,
knowingty lettmg etc., of a brothel an offenec.
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the rest of the legislation, apart from the delinilion part, the words prostitute
and prostitution are vsed in 1t raditional sensc. This makes it mleresting to Fo
through the provisions of this Act, including, the definition given to the word
*prostinution”.

Prostitution under the Immoral Traffic (Preventlon) Act, 1956

The name of the Act was the Suppression of Immaoral Tratfic in Women and
Girls Act, 1956, which was renamed by an amendment in 1986, in urder to
tackle the prostitution of persens in general, not confining it to women and
eirls. The Act was enacted in furtherance of India’s obligation as party to the
Convention for the Suppression of the Traflic in Persons and of the Exploitaiion
of the Prostitution of Others, 1949, R i5 seen that what the mtemational law
tries to prevent is not the act of prostitution, but the exploitation of it, or
foremg o person to be indulzed into it 11 follows from that, that if 3 woman is
willingly engaged in selling her body for monetary benelits, the Intemational
Taw is indifferent 10 il But there can be national lggislations prohibiting
even a voluntary act of prostitution, with no clement whatsoever of coercion
or compulsien, ¢n the ground of moerality. However, it 13 an irony that a
legislation which deals with immoral traffic is giving more importance to the
word prostitute and prostitution. In fact, the word *tratfic” and “trafficker mast
have been defined, and pumishment should have been preseribed for traffic
and trafficker. Now;, in the light of this discussion, an analysis of the Jmmoral
Traffic (Prevention) Act, by looking inlo the definition given to the word
‘prosiitution’, is attempied,

The Changed Definition of Prostitntion and Prostitute — The Problems
Before and After

It 15 micresting t note that several major amendments wore made to the
Suppression of Immoral Traffic im Women and Girls Act, 1956, In the year
1986, which includes even its renaming. The word ‘person’ was substituted
for words *women or girls”, indieating thal scxual cxploitation of even men or
boys are also eovered under the Act. The most significant changze that ¢an be
noticed is in the definition of the word “prostiution’. It is however, an itony
that the Act which deals with prevention of traffic does noi contain a delinition
ol the word traffic, and it redefined the word prostitution unnecessarily, But it
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Thus, this definithm does not speak of any coercion, or force under which a
fernale might have offered her body. This definition does not take into account
the persis who might be instnmnental in the exploitation. The definition
présupposes the prostitute 85 a villain, and the society as a vicnm. 3ut the
Act in other sections prohibils kesping, managing or assisting in keeping a
brothel™, or allowing premises to be used as brothel'!, knowingly living on
the carning of prostitution of any vther person, procuring, inducing or taking
a persen for the purpose of prostitution®, detainmg a person in brothel or in
any premise with the mient that such person may have sexual intercourse with
a petson who is not the spouse of such persan®, earrying on prostitution in
the vieinity of public place', and seducing or soliciting for the purposc of
prostitulion'®. In other words, the Act restricted and regulated prostitution itsclf,
and prohibited all kinds of explomtation of prostitytion, and forced prostitution,
thereby, makmg 1t broader than what is envisaged under the Conveations.
While the acts such as detaining a person in a brothel, procuning, inducing,
ete., were totally prohibited, as they were forms of exploitation, prostitation
itself, as defined in the Act was totally prohibited only in the public place'®.
This means that, though the other persons who are mvolved in prostitution
were also envisaged by the Act, they were not the centre of aitack of the Act.

The Courts have given verdicl to the effect that prostitution in itsell’ is not
an offenec wmder the Act save in the manner given in section 7 or section
£, That means, even though a woman 1¢ offering her body for promiscuous
sexual intercourse lor hire, 18 defined as prostitution, this act in itself is not an
offence. What is an offence is doing it in publie place, or soliciting or seducing
for prostitotion. Bazed on the scheme of the Act, and the dehmition of the term
‘prostitution’ then, this holding is eomect. But this definition was replaced by a
defimition in tune with the internatienal nomms in 1978, but in a different way.

10 The Immoral Tralhc (Prevention) Act, s. 3110
11 F.s 37

[2 I, =5

13t s 6.

4 s 7

15 f4 3 8

16 Supran 11,

17 T Jaceh v, Srme, AIR 1972 Ker 1ot






Conventions and other norms, there is no need of wsing the words expluitation
of peostilulion or forced prostitution while dealing with the Imtnoral Traffic
Acl. Thus as the other provisions such as making, keeping of brothel, taking
a person for the purpose of exploitation, detaining a person in brothel, etc.,
which worked as offences different from prostitution hefore the amendmeni,
are offences as part of the definition now.

The New Definition of Prostitrtion: Reflection on Qiher Provisions of the
Act and in Jodicial Decisions

In elleet, the main and the remarkabie difference the amendment brought about
was to decriminalise the act of a female offering her body for promiscuous
sexual intercourse for hire, whether in money or in kind. Thus, the Act only
tries to regulate sexual cxploitation or exploitation ol prostilution. Rut, this
carilinal difference does not scem to have attracted the attention of ¢ven the
legislature which made the amendment, leave alone some judicial decisions.
It is very ciear from the other provisions of the Act that the conceptusl change
in the definition is not reflected in other parts of the Act. For example, there
is a provision in the Acl which deals with the detention of the offender in a
correelive imslitulion, in order 1o rehabilitate him or her™, This section speaks
ahoul the detention of the offender in case the characier, state of heaith and
mental condition are expedient thai offender should be snbjected 1o detention
for such term and such instruction and discipline as are conducive to her
GOTTreCtion.

There are other provisions in the Ael which provide for the production of
persons who were found to have been living or is camying on prostitution in a
brothei before the Magisirate, and based on an inquiry as to the age, character
and antecedents of the person and the suitability of his/her parents, guardian
or husband for taking chacge of him/her and the nature of the influence which
the conditions in histher home are likely to have on him if he is taken home
and for this purpose, the Magistrate may dircet 2 probation officer appointad
under the Probation. of (ffenders Act?'. There is also provision for proper care,
guardianship, education, Iraining and medical and psychiatric trestment of a
¢bild or minor who is reacued from a brothel and who is found to have been

H MLs 104
21 A ss 16 apd 17
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living or is carrying on prostitution in a brothel. There are also provisions which
mandate the Magisirale to satisfy himself, before handing over any person
rescued from a brothel, to satisfy himself aboul the capacity or genuincness
of the parents, guardian or husband to keep such person™. Likewise, under
ssetion 19 of the Act, a person who is carrying on, or is being made to carry
on prosiiution may make an apphication 10 the Magistrale for an order that he/
she may be kept in a protective home, or provided care and protection by the
conrt. 1t is very clear that these provisions aim al the rehabililation of persons
who were offering their body, either out of compulsion, or otherwise. Bat,
as the word prostitute now means a person who sexually exploits or abuses
another person, and the word prostilulion means sexual exploitation, the above
mentioned provisions become redundant, or are to be reformulated. Becauss
these provizions relates 10 the old prostitule who offers her body for sale due to
various reasens, such as, financial constraints or sometbing Tike that. Perhaps
such women need rehabilitation, and counscling, and thers is sume meaning in
keeping them in protective home. But what is the necd of sending an exploiler
{who is defined as a prostiteic as por the amended definition) 1o proteclive
home, to provide care and pratection? Why should she/he he taken care of by
he parents, hushand, or guardian? Why should such a person be expected to
make application before the Court for putting her/him in a prolective home?
In fact the ‘prostitule’ under the new definition is & person who iz engaged in
sexuglly expioiting otheér humiam beings for making money, which is a clear
case of socio ceonomic offence.

These afences are done for making moncy, and they are trealed as different
calegory of offences, and all reformatory measvres, such as, sending on
probation, are taken away from the purview of these offences. Actually this
aspect has been taken care of by the Act 10 some extent by omitting the
provision for release on probation of good conduet or after dus admonition™.
In 1he ight of the pew definition, it is the viclims of the prostilulion who need
care and prolection nol the persons who are carrying on prostitution. Bui, as
mentioned garlier, the Act in somc of the provisions still provide for measures
aimed al the prostitutes who were covered hy the earlier definition of a female

21 fd, s 1TA
23 1d, sl
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who offers her body for promuscuons sexual mtercourse for hire, whoither in
moncy, or in kind.

Anolber major problem oceurs is the prohibitien of prostitition in the vicinity
of public place as is envisaged in section 7{ 1 )b, which reads:

“Any person who carries on prostitution and the parson with whom such
prostitution is carned on, in any premises-

{a)y...

{bywhich are wilhin a distance of two hundred metres of any public
religious worship, educational mstitution, hostel, hospital, mursing
home or such other public place of any kind as may be notifled in this
behaif hy the Commissioner of Police or magistrale in the manner
preseribed.

aball be penishable with imprisonment for a term which may extend to
three months™.

As was mentioned carlivr, based on the previous definition of the word
‘prostitution’, it could be concleded that under the Act it is only the prostitntion
it the viemity of public place thal is completely prohibited, and progtitution
per se is ot an offence. But, can it be the same even after the amendment ot the
defimation? As per the present definition prostitition means sexnal exploilation
ot abuse of persons for commercial purpose. Can it still be said thal prostitution
per se 15 not an offenee, bul it 15 an offence only when carried o in the vicinity
of public places? Because exploitation and tratficking in any form cannot be
allowed anywhere by virtue ol Article 23 of the Constiltion of India, which
states that traffic in human beings and begar and similar forms of foreced Jabour
are to be prohibited. So the position before the amendment 1o the definition of
the term prostilution that prostitution per s¢ 15 not an offence does not hold
gowd anymore, While looking at the provisions of the Act also we can see 1hat
prosttution, which mcans exploitation, is 1olafty prohibited under the Immoral
Traffic {Prevention} Act. This is because, first of all, keeping, managing of
acting or asaisting in the keeping or management of a brothe! is an offence.
The brothel is defined as a place used for the purpose of sexual exploitation
or abuse for the gain of artother person or for the murtvat gain of two or more
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proslitutes. As per ibe new definition, prostilution means sexual exploitation or
abusac of persons for commereial purpose. Reading these provisions together, it
can be concluded that keeping, managing, or acling or assisting in the keeping
or manzgemnent of a place used for the purpose of sexual exploitation or abuse
of another person are otfences under the Acit®, whether in public or in private.
In other words, wherever sexual exploitation lakes place, it is an offence, and
as sexual exploitation now means prostitution, it reaches the conclusion that
wherever prostitulion takes plaee, it is an offence, it need nol be confined to the
places in the vicinity of the public,

Again, in proguring, inducing, or taking persons for the sake of prostitution™,
detaining a person in premises where prostilution is earmied on®, and seducing
or soliciting for purpose of prostitution™ are also offences under the Act
making il impossible for a person to carry on prostilution 1gally, not only in
the public place, but also in the private place. But, as was mentioned earlier,
now a person, who ollers her body for promiscuons sexpal interconrse for
hire, is not committing any offence at all. So, there is no need of arguing for
the decriminalisation of 1he acl of a person offering histher body for hire. Now,
another question thal can be asked is, whether there is any need for legalising
the acl of a person offering his/her body for hire for money or for kind. In
India, which follows the ("ommeon Law system whatever 13 nol prohibiled is
allowed. So, as Iong as there is no law which makes the act of a person offering
the body for hire an offence, it is nol an offence. Also, il the argument is
for decriminalisation of prostiiution, it will mean decriminalisation of sexual
cxplortation or abuse of persons for gain. This ohviously cannot be permitted
nol cnly by virtne of Article 23 of the Censtitution of India, but also because,
if this 15 decriminalized, the persons who exploitl aothers are the beneficiaries,
because then they gel a ticense to exploit others.

It is a tact that the judiciary has also nol taken adequate note of 1his change in
the definition and the subsequent application of this term in the other parts of
the Act. This is evident from the lollowing decisions.

24 SHection 3.
25 Rectum 5.
26 Hection 6.
27 Scction 2.
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In Bholanath Tripathi v. State of U.P*, (he Supreme Court held that, “If
alicgations regarding forcing his wife into prostitution proved against
husband, he is hable to be immediately punished”. This case was decided after
the amendment of the definition. of prostitulion and prostitute. Ilowever, it is
ohvious from this order thal the court considers prostitution as the hiring of a
woman's body for money as was the previous notion of the word prostitution,
Here, if the busband is forcing his wife into offering ber body fur hire, he
is the prostitule (at leasl aitempiing 1o prosiitution), as he is exploiting, or
ahusing another person sexuaily. So, here be is pot 1o be punished for forcing
the wife inlo prostitulion. Ratber he is to be punished for prostitution itself.
But then the probiem is there is no punishmeni, for prostitution as such. There
15 ondy pumshment for carrying on prostitution in the vicinity of public place,
and soliciting in pubhc place. 8o, it the husband is scxually exploiting or
abusing his wifo a1 home, he cannot be punished for prostitution as per the new
detimition of prostitution though he is committing the offence of prostilution.
Nowewver, he could have been punished as per section 5 which is siven below
a5 per the old definition of prostitution.

Section 5 (1) reads:

“Any person who - (2) procures or attempts to procure a person whether
with or without his cowsenl, for the purpose of prostingtion, or (k)
induces a person to go from any place with the intent that he may tor
the purpose of prostitulion beeome the inmate of, or frequent, a brothel,
or (¢) takes or allcinpts to tale 2 person, or causes a person to be 1aken
from onc place 10 another wilh a view to his carrying on, or being
brought up te carry on prostitution or {d) cavses or induces a person to
carry of prostitntion; shall be pumishable on conviction with rigorous
imprisonment for a term of not less tars and nol more than seven years
and also with finc..., if any offence under this section is committed
against the will ol any person, the punishment of Imprisenment shall
extend 1o imprisenment for 2 term of fourteen: years™,

C'an the hushand be held liahie under this provision as per the new definilion
of prostitution? No, because, he is not procuring or attempts to procure bis

I8 1990 Supp (SCCY 151,
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wife for the purpose of prostitution, neither is he indocing or cansing a persen
1o carry on prostitution or the acts coverad under this section. Because what
he is doing is, he is compelling his wife to indulge in hiring her body for
money which itself is prostitution. Tn other words, he is only compelling his
wife 10 do an act which is not an offence any more. Even though there is
punishment for compelling a person to indulge in prostitution under the Act
now, what is its implication in the light of the new defimtion of prostitution? It
now means, compelling a person “to sexually cxploit or abuse another person
for commercial gain™. Ts he compelling his wife for that purpose? No. Now
how can he he punished under fhis section? The reason why this problem is
caused is beeause, though the definition of prostitution is changed drastically,
the legisTature has not made tespective changes in the other provisions of the
Act. Thovgh seems technical, PITA, being a crimmal legislation, it will have to
be construed strctly. TTow can a person be punished for compelling a woman,
or & gir), or another person to carry on prostitution as per the present definition
ol the prostitution as an otfence?

Mow the crucial question that is o be asked is what purpose is being served
by changing the detinition of prostitution and prostitute? The answer is no
pariicular purpose is served. Because, if the purpose was to bring the sexual
exploiters or abusers before the law the Act even before the amendment
had provisions for that, as was mentioned before. But, with the change in
the definition of prostitation, those provisions are no more applicable to the
exploiter, because the persons whom the Act thought as exploiters are now
covered by the term prostitutes, and those provigions which aimed at the
exploiters are just abettors of their own action, which makes no sensc. To
make it more clear, the following example can be used. Mow, the very act
of cxploiting a woman who lives by seliing her body is called prostitution.
Selling body is no more an offence. Then, if a person who is aidmg another
woman in sclling her body (which was the old notion of prostitution), can il
bt said that he is aiding in prostitution? Or should it be said that he is himself
doing the act of prostimtion? The sceond is the answer. In this context, fet us
consider that there was a punishment (as per the old notion of prostitute) for
aiding prostitution. Now, the very aiding itself is prostitution. Then what is the
meaning of aiding prostitution? It now simply means the action. itself is simply
called as mding.







the very apex court. In Gawrav Jain v Union of Indier®, Justice Ramaswamy
observed:

w¢prostitution” means the sexual exploitation or abuse of persons for
commercial purposes and the expression ‘prostitute’ shall be construcd
a5 it is defined under Scction 2{o} of [TP Act. After the amendiment
1o the ITP Act, “prostitulion” means scxual exploitation or abuse of
person for commercial purpose. Therefore, prostittion is not contined,
as in the TTP Act, to offering of the body fo a person for promiscuous
sexual intercourse. Normally, the word ‘prostitstion’ means an act
of promiscuous sexual intercourse for hire or offer or agrcement to
perform an act of sexual intercourse or any unlawful sexual act for hire
2% was (he connatation of the Act. It has been brought within its frame,
by amendment, the act of a female and expleitation of her person by an
act or process of exploitation for commercial purpose making use of or
working up for cxploitation of the person of the women taking unjusi
and unlawful advantage of trapped women for one’s henefit or sexual
intercourse. The word ‘abusc’ has a very wide meaning everything
which is contrary 10 good order established by usage amounts to abuse.
Physical or mental maltreatment also is an abuse. An mjury to genital
orans in an attempt of sexual intercourse alse amounts 1o sexual abuse’.
Any injury to ptivate parts of a gitl constitutes abuse under the 1} Act.
‘Public place’ means any place intended for use by, or accessible o the
public and includes any public conveyance. It is mot nocessary that it
must ‘be public property. Even if it is a private property, it is sufficient
that the place is aceessible to the public. It must be 2 place o which the
public, in {act, resorts or frequents™™.

1t is very clear from this part of the judgment that the judge has still 1o his mind
{he old notion of prostitutc, though be has mentioned the change in the word
prostifution. This is because, in this part of the judzment, the judge is referring
io the definition of the word *neglected juvenile® in the Juvenile Justice Act,
1086, which Includes infer afia a juvenile who “lives in a brothel or with a
prostitute or froguently goes to any place used for the purpose of prostifution,
or is found to associate with any prostitule or any other person wiho lcads

29 (1997) 8 BCU 114, MANUSC/OTR1997.
30 MANU, paras, 17 and 15
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Any discussion in India on decriminalisation of prostitution, and the argument
of the sex workers that they should be allowed to carry on prostitution as part
of their fundamental freedom to cammy on any occupation, trade, or business
ander Article 19(1)g) of the Constitution of [ndia, will be erroneous becanse,
in India, prostitution means exploitation of prostitution. A person cannot claim
a righ to exploit others or to trade with human beings as a part of their freedom
to carry on trade by virtue of Article 23 of the Constitution. Further, article 19(6G)
allows the State to impose reasonable restrictions on the freedom to carry on any
profession, occupation, trade or business in the intercsts of the general pubhe.
So a trade in human being can be prohibited in the interest of general public.
Again in India, decriminalisation of prostitntion means, decriminalisation of
sexual cxploitation or abuse of persons for commercial purpose. This means
that sexual exploitation or abuse of persons for commercial purpose shall be
allowed, which will go against the mandale of Articte 23 of the Constitution of
[ndia. But, if the argimnent i3 advanced for those who are votuniarily offering
their body for promiscuons sexual intercourse for hire, whether in money or
in kind, their act is not at all an offence as per the laws in [ndia. Thus their
freedom is not curtatled

But, even with regard to voluntary prostitution, the hands off approach taken
by the State will cause a lot of problems. These sex workers may become the
carders of various epidemics, like, HIV/AIDS and other venereal diszases,
which can aflcet the health of the commumity, and even of the future generation.
Thus, even the datection and regulation of voluntary prostitution 18 needed.
This may be done by permitting persons to carry out rendering their sexual
scrvice, only as per the stipulations given by the state authoritics, such as,
compulsorily indergoing HIV/AIDS test, using condoms, and other sanitary
measures. A licensc may be issued by the State anthorities to this effect that
these persons can be identified from those who are engaged in exploitation, or
helping exploitation. This will also help them by preventing the police from
interfering in their affairs wnnecessarily and limiting police interference only
with respect to the conditions to be satislied by these persons as stipulated by
the State awthoritics.

Conclnsion and Suggestions

To sum up, it may be eoneluded that in India, prostitution as defimed in the
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as the contract of employment is not an agresment of indemnity for the loss
caused by the fellow worker, The cowrts considered that there was an imgpiied
consent on the part of the injured workmen to undertake risks of employment.
The employer was held liable for the industrial accidents only when there
was negligenee or fauli of the employer. The change in the pereeprion of the
wotkors rights provided a litile relief under the Fatal Accidents Act, 1855,
Later, it was not considered enough to protect the rights of workers in case of
mdusteial accidents which caused physical disablement or death of a workman.

The problem of extending legislative protection to the workers working in
factorics and other calablishmems was solved with the cnactmem of the
Workmen's ('ompensation Act, 1923 The Act amplifies that in a civilised
society the stale cannot remain a male speclater 10 the suiferings ol the
workers, particularly, when the loss of life or disablement takes place due to
an accident arising out of and in the conrse of empioyment. Provisions wers
made for suitahle compensation not only in the case of accidents but also
in cases where the workers are affected by any occupational diseases of the
wark. The Workmen's Compensation Act, 1923, was amendcd in 20009 and the
nomenclature of the Act has been changed to the Employee’s Compensation
Act, 1923 (herein after tha Act).

Law of Compensation

Section 3 of the Act imposes habahity on the employer to pay compensation to
an emplayee in case of personal injury. Sub-section (1) of the section provides
that the employer shall be liable to pay compensation 1f “personal injory is
causcd o an employee by accident arising out of and in the course of his
employment™. Personal injury always need not be a bodily or physical injury.
It includes even mental strain, shock or injury that affeets the health of the
employee. An accident means a mishap which is neither pre-designed nor 2
pre-mediated cvent. When there 18 an accident thal may lead to disablemem

1 The ILO {onventions, wio, O, 17, Workmen's Compensation [Accidents) {'oovenlion,
1925, ' 18, Workmen's (Compensation (Occapationat Discases) Convention, 1925, further
imposcd a lability on the member states to make law in consorance with the Conventions.

2 However, the cmployer is not liable if the injury docs rut cxeced for a period more than
Lhrew days or m respoct of any injury, et resulting in death, or permanent todat disablement
cansed by an accidont duc to drinks o dmps consomed by the workman or willfol
disobedience of safety mites or willfid remeval or disvegard of safely deviees,
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ot injurtes specified in Part [[* thereof where the aggregate percentage of
the loss of earning capacity, as specificd in the said Part 11 against those
injuries, amouni e one hundred per cort or more™.

Scction 2{g) reads: ““Partial disablement’ means where the disablement
is o[ lemporary nature, such disablement as reduces the eaming capacity
of an employce in any employment in which he was engaged al the time
of accident resulting in disablement, and, where the disablement is of
permanent nature, such disabiement as redoces the eaming capacity in
every employment which he was capable of undertaking at that time;
Provided that every injnry specificd in Part 11 of Schedule [ shall be
dectned to result in permanent partial disablement™.

The compensation is paid ta the employee because of his loss in the caming
capacily duc to the accident which he suftered ont of and during the course of
employment. The injury may lead to reduction in the eaming capacity, i.c., duc
to partial disablement or there may be towal loss in the earning capacity, ie.,
wital disablement. 1n tact, when the emplovee is terminated from work beeausc
of his employment injury, his loss in the carning capacity is total immespective of
the nature of mjury, whether i is total or partial disablement because it is always
uot possible to secore another employment with his partial disablemnent. But in
all cases the judiciary did not consider the loss of employment or incapacity to
continme the same profession as total disablement, which is causing enormous
less and ageny w the workman,

The dilemma ig very simple. For example, if a driver 1oses his hand in an
accident, which has arisen out of and during the course of employment, soch
personal injury amounts to permancnt partial disablement with a correspondings
60%0 loss® in the eamning capacity. The fact of the matter would be that he
would pever be able to drive the vehicle with a single hand. Fhen there s total
luss in the earning capacity. If the employer offers hiin some other work which
he could perform with his physical disability the loss in the earning capacity
would be partial as per Part I of Schedule | of the Act. [However, it would

% The PartIf, Schedule-F, provides fist of 48 tnjurics leading to ampulation and mjurics that
result in pormanent partial disablement with corresponding percentage of foss of carning
caparity for cach injury, such 2y, ampatation throush shoulder jpint - 9095 to loss of bune
of e - 179,

6 See, the Poploye's Compensation Act. ScheduleT, Part 1, Sodal No, 4.
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be a grave myusties i personal injury {loss of hand) iz treated a3 permanent
partial disablement withour providing alternative employment to the injured
employee. [n a country like India where there is abundant supply of labour
more than the demand, any employer will prefer afficient firesh hands than the
disabled persons. Though it is a harsh reality, it is the fact of the day.

The Supreme Court has taken a beueficial approach in Pratap Narain Singh Deo
v. Srinivas Sabati and Anr”. The injured workman in this case is a carpenter
by profession. By luss of the left hand above the elhow, he bas evidemly been
rendered unfit for the work of carpenter as the work of carpentry cannot be done
by one hand only. This 15 obvicusly a reasonahle and correct finding, ilere the
courl rcad the injury with reference 0 the profission o nature of work which
be was performing at the me of accident though the nature of injury suffered
by the workman falls under the category Permanemt Partial [isablement wnder
Part-11 of Schedule 1. The court adopted the realistic approach and vpheld the
view of the Additional Commissioner of Compensation and held the njury
amot to total disablement.

Muoch carlier, a similar appreach was adapted by the Kerala 1Tigh Court in
Ruftivabet v. Gegrge D 'Crier®, where a worker was incapacitated for his work
by a spinal injury duc an accidenl arisen ou of and in the course of employment
the court cansidered it as permanent wial disablement, ¢ven though he may do
some other work which did not require much locomotion.

Speaking through the court Justice M. S, Menon obscrved that, “Section 2(1) of
the Workmen's Compensation Act, 1923, defines “total disablement™ as such
disablement “as incapacitates a workman for ail work which he was capable of
perlorming at the time of the aceident resulting in such disablemwent”. There ig
na evidenee 1o show that the workman was at the time of the acciden capable
of doing any work other than that of an ordinary labourer engaged in the
physical handbing of cargo at the Port, or that it is possible for him to obtain
any employment whatsoever in hig present condition. “hicapacity for work™ is
not the same thing as “mcapacity lo work™ as stated Fay [arl 1.oreburn, 1.0,
in Ball v. William Hunt and Sons, Lid, 1912 AC 496 500, “there 15 incapacity
for work when a man has a physical defeet which makes his labour unsalcable

T AIR 1976 507 222,
g AIR 1961 Ker 105
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in any market reasonably accessible to him™ (Butterworth’s Workmen’s
Compensation Cases, Vol. V. p. 4597,

Similar approach was adopted by courts at different times. In New Fodia
Assuremce Co. Ltd. v. Kotam Appa Rao and another,”” where a lorry driver
met with an accident and nnable to walk without a stick the court considered
as total disablement. Recently, the Supreme Court followed the principle and
philosophy of Naravana Praiap Singh Dev v. Srinivasa Sabata and others
in K. Janardhan v. United India Insurance Co. Ltd, and An#™. The claimant-
appeliant a tanker driver, while driving his wehicle [tom Ayanoor wwards
Shimoga met with an accident with a tractor coming from the opposite side.
As a result of the accident, the appellant soffered serious injuries and also
an ampmation of the right leg up to the knee joint. He thereupon moved an
application before the Commssioner for Workmen's Compensation praying
that as he was 25 years of age and eaming Rs. 3,000/- per month and had
suffered 1040%% disability, he wag entticd 1o a sum of Rs. 5 lakhs by way of
compensation. The Commissioner in his order observed that the claimant was
30 years of age and the salary as elaimed by him was on the higher side and
accordingly, determined the same at Rs. 2000/~ per mouth. The (ormmissioner
alse found that as the claimant had suffered an amputation of his rght leg up
tir the knee, he was said to have suffered a loss ol 100% of his carning capacily
as a driver and accordingly, determined the compensation payable to him at
Rs. 2,49 576/ and interest (0 12% poa. thereon Gom the date of the aceident,
An appeal was thercafier 1aken to the Hhigh Conrt by the Insurance Company.
The [Tigh Court aceepted the plea mised in appeal that as per the Schedule to
the Workmen's ('ompensation Act, the loss of a leg on amputation amounied
to a 60% reduchon 1n the caming eapacity and as the doctor had opmed to a
6H5% disability, this fipure was to be accepted and accordingly reduced the
compensation as already mentioned above. In appeal, the Supreme Court keld
that the disablement amoums o total disablement as he could ne longer drive
the vehicles and set aside the decision of the 1ligh Court.

Bnt the ('ourts have not followed the beneficial approach in afl cascs, at all
tirnes, where the workman lost his employment due to employment injury

9 Jd, para ¥
10 (1995, M LLT 436 AP
1 ATR 2008 50" 2334,




and tolal loss in the eaming capacity. In Divisional Manager KSRTC v
Bhimaiah'? the respondent Bhimaiah was in the service of the Kamataka State
Road Transport (orporation, Bangalore Division, While driving the bus from
Tumkur to Bangalore, he sustained injuries duc to an accident. Ume of the
front wheels of the bus broke off from the vehicle as a result of which there
wasg an, accident. In the said accident he sustained injury to his left arm. The
medigal evidence shows that the injury sustained by Bhimaiah resulted in an
impairment of free movement of his left hand, disabling him from driving
vehicles. Ile made an application under the Workmen's Compensation Acl,
1923, 1lis casc was that the injury sustained by him was a permancnt ‘total
disablement’ within the mecaning of section 2{1) of the Act. The KSRTC,
the appeliant herein, contended that the injury suffered by Bhimaiah was
not a permanent total disablement. The Commissioner for Workmen’s
Compensation, on consideration of the evidence, held that it was a case of
permanent total disablement and held that since Bhimaiah wes no longer fit for
the job of a driver he was entitled to the compensation payable for permanent
and total disablement. On appeal, the Hhgh Court held that the disablement
suffered by Bhimaiah did uot amount to permanent total disablement because,
he is capable ol performing duties and exeeuting works other than driving
of motor vehicles. Therefore, the ('ommissioner was not eorrect in holding
that the injury suffered by Bhimaiah amoeunted te permanent total disablement
within the meaning of the Aet.

Further, in Shivalinga Shivanagewda Pafil and (rs. v. Erappa Basappa
Bhenvikala and Ors.,'* where the driver who suffered injuries to the knee joint
and patella and was incapablc of driving the vehicle, the court considered
the injury as permanent partial disablement. The Court held that the words
cmployed in section 2(1} make it clear that in order to determine the total
disablement, whether of a temporary or permanent nanire, what is to be seen 18
whether the injury complained of incapacitates a workman for all work which
he was capable of performing at the time of the accident resnlting in such
disablement. Therefore, it 12 ¢lear the question is not whether the workman
iz incapacitated to do the work which he was doing before the accident. Even
though be was doing a particular work if be was capable of performing other

t2 1976 Indlaw Kar. 7.
t3 2004 Fab. L. 2¥6.
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work at that point of time, {he question is whether after the accident even
though he is disabled from performing tbe work which be was performing
before the accident whetber he is able 1o perform the other work which he was
capable of performing before the accident. In that view of the matter, it 1s not
pussible to accept the contention that once it is shown that the injured is not
capable of doing the work which he was performing before the accident, it
amonnts to total disablecment.

In General Munager of the GIP Raifway, Bombey v. Bhonker™, a railway servant
wbo et with an aceident lost one eye and two teeth as a result of a collision
between two engines. The Medical Officer declared that the servant was unfit
for jobs in Class Al and B because of his defective vision but was fit for Class
2 and the job in (lass (2 was offered by the railway bt was not aceepted by
the servant who claimed compensation on the basis of total disablement. On
appeal, the court rejected the contention and held that this inability did not imply
his inability to do other work. Disablement mmst he of such a character that
the person coneerned is unable to do any work. The reasoning of the leamed
Commissioner has procecded as if the words were “for the work which he was
performing at the time of the aceident” in place of the werds which “for all work
which he was capable of performing at the time of the aceident”.

There are numercus cases with similar interpretation. Recently, in Polrof
v. {hvisioned Contrefler, NEKRTC, the Supreme Court has added totally
a new dimension Lo the disablement. The court has introduced * functional
disability”'® for the purpose of calculating loss in the eaming capacity apart
from “permanent disability’. The court rejected that physical inability of the
driver did not amount to permanent total disablement because he was offered
alternative employment withont financial loss. However, the Court endorsed
the unwarranted cencept of ‘fimctional disablement” whick may bave far
reaching consequences In future, while deciding the compensation cascs
under the Act”. The judicial decisions reflect an inconsistent picture as far as
‘permanent total disablement” is concerned.

14 ATR 1950 Nag., 201,

15 2011 Lab L (567 628,

1&  The Employecs Compensation Agt, 1923, nowhere montions about * Amchonal disablement’

17 thder the Fmployees Compensaljon Act, §923, i the first ingtance, the cases are to be
decided by the Commissioners appointed imder the Act and the appeal lics before the Hiah
Couet concerned. See, the Employecs {ompensation Act, 1923, s¢. 20 and 30.
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Conclusion

Thongh the Employees Compensation Act, 1923, 15 asocial sceurily legislation,
bnt its colonial character is visible because it is more employer oriented than
providing social security to the working class in distress. It is nnfartunate
that cven after independence we are continung the same colonial legislation
without any substantial changes in the principles and philosophy in tung with
the Constitulional goals enshrined in the Preamble, Fundamental Righls and
the Directive Principlcs of State Policy which are meant to strive for socio-
economic justice to all citizens, including the working class.

Onge, Justice [Tolmes said that ‘Lifc of law is not logic, but it is experience’.
The social security legislation like the Employees Compensation Act, 1923, 15
a heneficial legislation to the working class. The existence and continuation
of the Act is 1n larger interest of the society. When a benclicial legislation
is susceptible of two interpretations, the interpretation should be aimed
at protecting, the interesis of the class for whose benefit the legislation was
hrought. But, the ‘independent’ judiciary 15 giving literary interpreration,
therchy, causing grave injustice to the injurcd workers when they no longer
continue in their employment.

The two possible mterprelations befors the conrt, i.e., eitber to consider the
loss of band as permancnt total disablement, reading incapacity te ‘all work®
with reference to work or profession which the workman was performing at
the time of accident instcad of alf kinds of work available under the sky. Every
living human heing is capable of doing some work even onc may suffer any one
of the injunes statcd under ‘total disablement’ imder Schedule-l, Part-1. Even
a blind person may work as announcer in a railway station. But, practically,
it is not possible that every blind person wonld get a job of announcer in the
railways. [t 15 next to impossible in a country like India because of abumdant
supply of man power. Further, the disablement for the purpose of compensation
should only be the factuat dizablement as stated in the Act and the concept of
functional disablement should be totally disregarded. If the nanre of injury
i% not mentioned in the Schedule-I, only the factual disablement should be
assessed by the medical practitioner and the corresponding loss in the carning
capacity.

In view of the continuing inconsistency there is a need to amend section 2{1)
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SISTAINABLE DEVELOPMENT: AN IMPORTANT TOOGL.
FOR TIIE PROTECTION OF RIGIT TO ENVIRONMENT AND
RIGHT TO DEVELOPMENT

Anecsh V. Pillai*

“The traditional concept that development and ecology are eppesed to each
other, 15 no longer acceptable. *Sustainable Development’ is the answer”

Tustice Kuidip Singh!
Abstract

For the growth and prosperity of 2 nation, as well as for the overall development
of an individual, it is essential for a country 10 undertake various developmental
activities. [Towever, this quest for development has far reaching impact on
the enviromment. Every developmental activity has some repercussions on the
envirenment in one or more ways and this cannot be ignored. Thus, there is 4
reciprocal relationship between covironment and developiaent and it is necessary to
strike a balance between development and enviranment. To rocoucile this apparent
confliet international environmental law has, during the last three decades, evalved
a practical tool, 1., the concept of sustainabie development. The paper examines
the scope of the principle of snstainablc development for the cnhancement of
environmental pratection and the promotion of socio-economic development.

Introduction

Right to development is an inalicnabic and basic human right which is cssential
for ik cconomic wrowth and progress of a nation as well as the individuals.
The very ubjective of development is to create an environmeni in which people
can develop their full potential and lead productive, creative lives, accarding lo
their needs and interest. 1§ not only means providing the basic amemitics, like,
food, clothing and shelter, but also opportunities for their 21l ronnd welfare.
This guest for development bas far reaching impact on the environment. Lvery

W Facully of baw, Hidayandlah Mationat law University, Uhhattisgarh and Part Time
Rescarcher, Cochin University of Sciencs and Technolomy, Kerala,
1 See, - hilpfwonw thefreeliabragy = (Visited on 25-1-2011),
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social and cultural welfare of persons’.

The consensus over the unily of civil and political rights and economig, social,
and cultural rights was broken inihe fifties, with the spread of the cold war. Two
scparate {'ovenants, one coveriug civil and political rights and other covering
economic, social, and cultural righis, were promulgated to give them the stalus
ol international treaties in the late sixtics. Thus, the International Covenant on
Civil and Political Rights and International Covenant on Economic, Social and
Cuttural Rights were adopted in 1966 and came into foree in 1976, Further, it
took many years of international deliberations and negetiations for the world
commmmity to rel back to the original conception of integraied and indivisible
Ihuman rights. As a resull, the Ieclaration on the Reght to Development, 1986,
was adapted®.

The Deciaration on Right to Development recognises the centrality of the
human dimension to developmenl and states that the human person is the
centrat subject of development. 1t calls upon member states 0 eTsUIC aCCess
to the basic resources, education, health services, fuod, housimg, employment
and fair distribution of income®. Though, 27 years have elapsed since night to
development has been formally recognised by the UN General Assembly as
“an inalienable human right™, there continues to be somc degree of confusion
with regard to its definition among the academicians. Ultimatety, the basic
premise of the right to development finds ils origin in Article 28 of the UDIIR
that “Iveryone is entitled to a sociat and intemational order n which the
rights and freedoms set torth in this Declaration can be (ully realized”. This
Article is similar to Astielc 1 of the Declaration on Right to Development,
H86, which siales that “The ght to development is an inalienable human
right by virtue of which every human person and all peoples are entitled to
participale in, contribute to, and enjoy economic, social, culiural and political

3 Anam Mane, “Hhman Rights and Devetopment®, Specch deliversd on 21t March 2003 at
K35, Institate of Social Work, Magpur, p. 3.

4 Arjuon Sengupta, “The Right to Brevelopment as a Human Right, avaitable al <hitpidfaeew.
harvard cheenter orefresources! = {Visited on 25-1-2011}

5 UMNESCY, Swsirinahle Hemon Developmenr Lnited Nodions Eoouromic Commission for
Africa, available at <hitpfwowrwamesco.oresfan'sd/sd definitions.hemt- (Visited on 25-1-
20015

6 United Nations, Gemeral Assembly Resolution 417028 Declaration on the Right to
Development, December 4. 1986, operative para. 1.
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development, in which att human rights and fimdamental freedoms can be folly
realized”. Article 3 of the same Declaration emphasises that “States have the
primary responsihility for the creation of national and mternational conditions
favourable lo the realisation of the right to development™.

‘The right to development is an integral part of the fimdamental human
freedomns and thus, it is a human right which is both individual and colective,
which depends more than any other human right on intermational cooperation
and which rmses issues of norms and policy coherence among different
disciplines and processes. Many scholars have pointed out that these numerous
definitions do noi Iead to clarity and often result in significant ambiguity of
the concept. [lence, in recent sessions, the Working Group of the UN General
Agsembly avorded debating the dellnilion of right to development. In facl
rigid definitions are in essence incompatible with the very nalure of the right to
development, whieh is process oriented. According to Professor Sengupta, an
cxpert on the right to development, opines that right to development means a
right to “z particular process of development™. He deseribes this process thus:

“A country can develop by many different processcs ... [lowever, they
will not be regarded as a process of development, as objects of ¢laim,
as human rights, o long as they are attended by Increased inequalities
ar dispariti€s and rising concentrations of wealth and economic power,
and are without any improvement in. indicators of social development,
education, health, gender batance and cnvironmental proteciion anl,
whal 15 most important, il they are associated with any violation of civit
and poliical rights, Right to development is a right to only that process
of development ‘in which all human rights and fondamental freedoms
can be fully realized™.

Such a functional approach to the definition of the right to development is
particularly useful in the context of hoth developing and developed countrics.
These countrigs ave in different siages of developmeni and m order to Inerease
their cconomic prowth they undertake various developmental activities

7 Arjun Scogupta, Thind Report of the Independent Eepert o the Righi tn Developmend,
EACHLA2000 /W 182, para. %, available ar < e ffavseasanhche.eheT boridocdad haridead .
nsfe98ci f2dchT 13 e 1 2569de 005 Re 5 e 2 FILFAGIN GO0 pdt>  {Visied on 25-1-
1)
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reaulling in envirpnmental degradation®. Recognising a right as a human right
means that the right is mised to the status of universal applicability. Thus,
it articulates a norm of action for the people, the insttution or the State and
international community on whom that claim is made. The implementation of
that right confers a first priority claim to natzonal and inlernational resources
and capacitics and, fumthermare, it obliges the nation state and the internatonal
community, as well as other agencics of socicty, inchiding, individuals, to
imploemeni that right®. Therefore, the affimation of the right te devclopmoent as
a human right means the recognition of the need to realise 2l the human rights
and fundamental freedoms inherent in it™. The oght to development is very
closely related to the right to environment. The environment not only provides
the raw materials in the form of natural resources for various developmental
activities, but also is vital for the survival of life on earth. The ripht to elean
and healthy environment is a basic human right recognised hy international
documents.

Human Right to Eavirenment

Ahealthy enviromment is a basic human right and is nature’s gift™. Lnvironment
simphy means surroundings and that is why Einstein defined it as “l'nvironment
is everything that is ol me™2,

(Ybviously, envirehment is a ¢oncept and i1 used in this sense, environment
vould include virtually anything and everything. The Environmeni Proloction
Act, 1986, defines environment as inchuding water, air and land and the
mterrelationship which exists among and between water, air and land and
human beings, other living creatures, plants, micro-organisms and property'’.

£ Stephen P Macks, fopldesmeating the Righr to Developmenr. The Bole of Irtermational Low,
Fricdrich-Ebert-Stilamg, Ciemcwva, 2008, p. 115,

9 A, Sengupla, Second Report of the Independent Expert on the Rigit to Develapmont, T
Tree, EACN. 47 Z20000W 05, 13/CPR. 1 para. 10, available at <hitpoYdocuments- dds-ny, om omg/
doc TINUK HCAGENMN S| 282 pd TN 0061 242 pedf?. - (Vigited on 25-1-2011).

t0  Alcssandro Sitla, “The Role of the Right to Development m the Humnan Reedis framework
for Bevelopment™, avadlable at -~hilp2fesw capabilityapproach com/pubsS T Sittapd!*
{Wisited on 25-1-20111.

11 Ajest Lal, “Right 10 Live in Healiby Enviromment vis-d-vis Heman Ervironmem™, i3LF
Singh {Ed.) ffumman Rights in Incdiv - Predlems and Perspectives, Peep & Deep Publicatioms,
Mew Delha, 1995, pp. 370-381.

12 Fhevid Wilkmson, Envizeoment and 1 aw, Routicdae, New York, 2002, p. 41,

13 Sectiom 22); Sce, 5. Shantakomar, frrroduction fo Emdronmenid Low, 204 Edn., Wathwa
& Company, Nagmor, 2008, p 1.
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Thus, environment means everything that surrounds us. It includes places
where we live in and things we depend upon. Our nalural environment has both
living and non-living things such as, plants, animals and micro-organisms,
besides, the sun, the moon, the sky, air, water, soil, rivers, mountains, land and
forcsts. All these things affect us and Iike other kife forms we also depend on
them direetly or indirectly's. This environment is cssential for our survival.

The need for preservation and protection of enviromment was recognised
at the universal level with the formation of United Nations Organization in
1945, The significance of the preservation of human environment and s
improvement was acknowledged for the first tirme in the UN Conference on
Human Envirenment, 1972, by the adoption of the Stockholm Declaration. This
Duclaration is popularly known as the Magna Carta on human environment. It
proclaims thal man is both the creator and moulder of his environment, which
gives him physical sustenance and atfords him the opportumty for intellectual,
moral, social and spiritual growth. Both aspects of man’s cnvirenment,
nalurat and man made, are essential to his well being and {o the enjoyment
of basic human rights, even the right to life itsell”. This emerging concermn
for the protection and preservation of environment which was recognised and
aceepted by the pariicipating countries also found expression in their national
Constitutions and legislations. [ndia was a party to this Conference. In order
Lo Tultilt its international obligations and o give eftect to the basic principles
enshrined in the Stockholm Déelaration, an amendment was made in the [ndian
Constitution itselll

The Constitution 42nd Amendment Act 1976, incorporated (w0 new
provigions, viz., articles 48A and 5S1A, for environmental protection. Article
A%A dircets that *“The Staic shall endeavour to protect and improve the
environment and to safeguard the forests and wild life of the country™. Further,
article 51A{g) imposes a duty on every citizen of India to protect and improve
the naturzl environment, iucluding, forests, lakes, rivers and wild life, and {o
have compassion for living creatures. Indian Copstitution is ope of the few
democratic constitutions in the wotld which has incorporated provisions for

14 Ram Naresh Thakor and Surendes Kymar, “Eovironment, Human Life and Sustainable
Leveloprcot”, Bihar Eoonomic Journal, 13th Annual Copference Vohume, 2004, p. 57,

15 3. Shantakumat, fatruduction to Emdrommental Lew, 2od Tdn, ‘Wadhwa & (Company,
Nagpur, 2005, p 394,
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the protection of environment. The indian judiciary, throngh its dymamic
interprelalion of Constitotional provisions and by 313 mechanism of judicial
activism, has made the nigitt to live in a healthy environment a tundamental
right and hence, it has become a justiciable right's, This fundamental right
to environmenl 15 a comprehensive right having very wide conmotations, and
includes right to wholesome environment'’, right to sweet and patable water'™,
rizht to clean air', gght to healthy covironment™, and the ripht 1o the highest
attainable standard of health®, etc. The right to environment is ofien violated
due to the vanous develepmental activitics which arc undertaken tor ceongmic
growth and development.

Developmental Activities and their Impact on Environment

The human being is the central subject of development and the states have a
duty to fumulate appropriate national development policies thatl aim at the
constant improvement of the well being of the entire populatiou™. The various
developmental activitics which are constanlly carmed out so as o Tulfill
the right to development and the needs of the population have tremendous
wnpicl on the etvironment. I poses numerons challenges to the protection off
environment. Some of the major challenges are disenssed below.

A Impnect om the Ecosystems

‘The healthy existence and preservation of the essential ingredients of lifs
requires @ stable ecological balance®'. The major impacts of developmental
activitics are over the ecosystems and natural resources. One of the biggest

16 Damedhar Rao v, Mumicipal Cerpoargtion, Hyderabod, ATR 1987 AP 1T V) Ledbschnripetin
v, Stwe of Karpobabo, AR 1992 Kant 57; Chadriva Purdeshon Mukd! Sungorsh Somind v,
Suwe of UF, ATR 1990 50 20060; Sufhash Kemar v Stodte of Bihar, AIR 19971 50 420,

17 B L. Wadefra v, Union of frdie, [1996) 2 300 394 bellore (Citens Widfare Morem v
Urioer of Trctier, AIR 1996 80 2715; AP Poflution Control Board v. MV Navwdn, (199912
SO T8,

18 FK. Huscsodm v (mion of Tedie, AIR 199 Fer 321.

19 Sehiueh Kuenar ¥ Sl of Bthar, AR 1991 507420,

200 Fhid

Virendro G v, Stale of larvana, (19%5) 2 500 577,

The Declaration on Right tn Development, 1986, Art, 2(3),

Paramjit Jaigwal and Nishitha Jaiswal, “Making to Live wn Healthy Emvironment as

Fuondamenta) Risht: An Assessment oF Iodicial Anitde and People’s Cancern™, B.P. Singh

(L. ) fuman Righes in India -Problems ard Porspectives, Deep & Teep Publicalions, New

Iiclhs, (995, p. 396,
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challenge before the government is 10 provide basic amenities and land for
making humiau habitats tu cities aud lowns, Henee, magor forest areas are cleared
o provide space. Trees are cut down and there is large scale deforestation
to clear land {or setting up industres and constructing allied transportation
facihtics. It resulis in s0il erosion and loss of soil fertility. The larre scale
developmental activitics arc leading to the disappearance of the natural water
resources, such as, streams, ponds, underground springs and rivers day hy day.
'the toxic wastes from the industries are causing pollution of land, water and
air ceosystems. The over all result of these activities is imepamable damage {6
the ecosystens, which In {urn, is leading 10 ecological imbalance™.

2. Water Pollition

Water is the basic ueccssity of lite. In fact water is life and there cannot be
any life without water. Potable and swect donking water is a {undamental
human right. But, the rapid and unplanmed developmental has led to pollution
and degradation of water resources. The major cause of water pollution is
{he reease of untreated industrial etfluents and toxic chemical wastes hy the
industries into the rivers and open spaces™. Purther, the water resources are
becoming scarce and there is a shortage of water and, on the other hand, the
availahle waier resources are being polluted by the indiscriminate release of
industrial effluents and domestic wastes. The polluled water adversely affiects
il health and guality of life of the individuals, |t aiso affects the agriculture,
the plants and the animals.

3 Air aad Noise Pollution

Air is essential for living beings. Human beings cannot survive for a moment
without air, hence, the air should be clean and pollution free, But, it is difficult
to get clean and fresh air due to unplanned industrialisation, urbamisation,
overpopulation and vehicular traffic™, Anyone familiar with large Indian eitics
is well aware of hizh levels ol air pollution causaed by smoke fram indusiries,
factories and automobile emissions™. The opening of Oxyzen Parlours in the

24 Sce, ~hpiwans.chow.comfacts 5541278 elfcvis-pollution-ecosystems. him iz 10qy
VLY = (Visited on 15-8-2010).

25 Supran 15, p. 15,

20 Swpean, L.

27 5.0 Shasmi, fpviranmanta! Lo, 3rd Edn., Eastern Book O ompany, Lockoow, 2008, p.16.
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Uity of Chennai and in ¢ther metropelitan cities i5 4 standing example of non-
availability of pure oxygen even for breathing. Days are not tar, when we will
be buyiug oxygen cylinders from the roadside shops just as we are buying
drinking water now™, Another type of pollution associated with air poilution
and having serious consequence is noise pollution. H has been identificd as a
slow killer. It is a gift of modern industrial civilisation which is invading the
emvironment in threatening proportions and is an invisible but insidious form
of pollution. This is yet another consequence of inplauned developmental
activities™.

4. Disposal of Solid, Hazardows and other Wastes

The increasing urbanisation has alse brought with it the problem of
indiscriminate waste disposal and land pollution. Iue to increasing population
there is gencration of large amount of domestic wastes from residential arcas
and commercial establishients. In many cities this waste is simply dumped
on the roadsides or on the land without any trcatment. The Indian citics are
overburdened with population which utilise the natural resources as well
as cause release of huge amonnt of domestic wastes, industrial wastes and
commercial wastes. Such indiscriminate dumping of wastes without any
treatment on open lands spoils the natural heauty of an area and canses land
pollutiow. 11 creates unhygienic conditions as the dumping grounds become
breeding centres of germs, mosqguitoes and flies which cause numerous discases
to human beings. The toxic chemicals result in the soil losing its fertility.
The wastes also deeompose and seep into the land thus causing peliution of
underground watcrs. The management and disposal of solid waste i3 onc of the
essential services and it is an obligatory duty of municipal bodics to arrange
for daily street cleaning and for the transport, processing and disposal of waste
in trban areas*.

3. Lack of Open Space und Green Parks

Green parks and open spaces are said to be the lungs of ihe land. They are
essential for mainlaining thoquality of air as well as for preserving natural beauty

28 Supran. 15, p. I3,
29 idp. 2L,
30 I, p. 208
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of the 1and. In fact, fresh and clean air and green trees are the gifts ol nature
and arg vital for fiving a heaithy life. However, the unplanned development 15
destroying the bounties of nature. Due to il planned development most of the
cities are facing the prohlems ol heavy traffic, congestion, lack of open spaces
and green parks. There are concrete jungles w the form of huge buildings
and shopping malls and there is ahsence ol groen trees and open spaces. The
conerete jungles, along with vehicular pollution, conlribute significantly to
plobal warming and climate change.

6. Climate Chunge

The remmoval of trecs, construction of roads and tafl buildings modifies the
natural absorption of waier by the soil and affects the drainage system,
ventilation of air and thermal conductivity of the area. Lack of trees coupled
with incrcasing automobile emissions and iudustrial pollution eauses an
increase in the temperature resulting in global warming!'. Al these arc having
a signilicant impact on the weather and climate conditions and it turn affect
the very existence of human beings.

The il-planned developmental activitics have thus lead to a large scale
environmental pollution and degradation. Today, mankind is facing the
dauntiug challenges of loss of natural resources and hiodiversity, extinction of
plants and auimals, potlution of all the major ecosystems on garth, ozone layer
depletiou and global waming. The adverse impacts of the developmenial
processes arc creating obstacies in the protection and preservation of
environment and are thus vielaing the right of the individuals to live In a
clean aud healthy environment. 1t is to be remembered that ¢lean and heaithy
environment is a prezequisite Lo a healthy and dignified Jifc. In fact most ol the
human rights are interrelated with the right 10 a clean and healthy environment.
The Hon'ble Apex Court of India has also in numerous decisions cmphasised
that a healthy and wholesome environment is a fundamental right which gives
meaning 1o right to life. Thus a healthy environment is viial for the protestion
and preservation of right (o life and it alse mcludes the right to development.
In Fact the right to development means an improvement in the quality of life
of individuals and is closely related lo the quality of enviromment in which

1 UL 5. Peand V. K. Sond, “Climate Change, Urbanization - What Cilizens Can Bo™, 1 Ind.
{reophys. 1inion, 2009, Vol. 13, No. 1, pp. 43-48.
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they hve. Hence, there is a need 1o balance the conflict between right 1o
development and environmental protection. In order 1o resolve this apparent
conflict between envitonment and development, one of the major concepis
which has emerged is Sustainable Development. 1t means development which
aims lowards economic growth and is also environment friendly.

Sustainahle Development: A Tool to Resolve the Conflict

Economic development withoul environmental considerations ean cause
scrions envitonmental damage and impair the gnality of llfc of present and
future gemerations. Such an indiscriminate development iz in fact againsi
the very notion of development which includes within jts meaning the right
to improvement in quality and standard of life of ali pecples. Sustainable
development attemnpts to steike a balance between the demands of economic
development and the need for protection of the environment. It seeks to
combine the elements of economic efficicney, intergenerational equity, social
concerns and environmental protection™. Lexically *sustainable development’
15 a sort of development which can endure and sustain without damaging the
crvironment, and the concept of sustainability is often regarded in terms of
the renewable resources like forests, marine resources, green pastures, soil and
water, as well as the human force®.

The concept of sustainable development is not a new concept. 1t came to be
known as carly as in 1972 in the Stockhoim Declaration. It had hoen stated in
the declaration that: “Man has the fundamental dght to freedom, equality and
adequate conditions of life, in an enviroument of a quality that permits a life
of dignity and well being and he bears a solemn responsibility to protect and
improve the environment for present and future generations™. But the term
“sustamable development” was introduced for the first time by the Brandtland
Commission in the Reporttitted Owr Common Furure in 19877, The Brondtland
Report delined sustainable development as “development that mects the needs

32 e also, <hitpewwn2.ohchr orgionglishfissuess = {Visited on 20-1-201] L

33 Akber Valadbigi, “Sustainable Developrent and Bnvironmental Chalienyes™, Furopean
Journal of Social Scicnces, Wol. 13, No, 4 (20903 542,

34 Ree  also, < bttped e jurisonling.in/.. /sustainable-development-a-conflict-berwee-
enviromment-and-development! > (Visited on 20-1-2041).

35 Swathy CGopal, “SBusiainable Development - A Conflict between Enviromment and
Development”, available at < hitp:/www.juroiussnline.com - (Visited on 20-1-201 1L
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ol the present without compromising the ability of future generations to moet
their own needs™™,

Sustainable development implies ecenomic growth together with the protection
of environmental quality, cach rinforcing the other. The essence of this torm
of development is a siable relationship between human activities and the
natural world, which does not diminish the prospects for future gencrations to
enjoy a quality of life at least as good as our own. Many observers believe that
participatory domocTacy, undominated by vested interests, is a prerequisite
for achieving sustaingble development™. Macnon defined it as “Sustainable
developmenl means valid and efficient management and exploitation of the
hasic, nataral, and financial resources as well as human force for accessing to
an accepted pattern of consumption along with wvsing technical possibilitics
and suitable structures in order to meet the needs of the present and future
generations in a continual and satsfactory way" ¥,

The concept of sustainable development goi a legal recogmition in the UN
Conference on Environment and Development, known as the Earth Snmrmit,
held in Rio de Janeiro in 1992. The Summit was attended by the largest number
ever of heads of State and of government, thus, indicating the importance that
had become attached by then 1o the subject of environmental deterioration. It
cmphasiscd on the need to find ways of reconciling environmental prolection
with cconomic development policies at the international Jevel. The Rio or Harth
Summit focnsed on two key issnes - firstly, the link between environment
and development and secondly, the practical issucs suroumding the promotion
of sustainable development and especially, the introduction of policics that
balance environmental protection with social and cconomic  CONCETNS,
particularly in the Third World. The Farth Summit resulied in five documents
which gave an ambitious programme for promoting suslainable development.
Firstly, the Rie Declaration on Environment and Development was agreed
upon, presenting 27 prineiplcs of sustainable development. Secondly, Arenda
21 was agreed, which presented not only an astulc anzlysis of the causes and
symptoms of mmsustainable forms of development, but an authoritative sct of

36 WOBLD, Our Commaon Fues, 1997, 44
37 See also, <hitpiwvww.gdre org > { Visited on 20-1-2011).
38 Supren 33,
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ideas on how o promote snstainable development in practice. Thirdly, two
legally binding Conventions, the UN Franework Convention on 'limaie
Changre and the Convention on Biological Diversity as well as a "“Mon-legally
Binding Authoritative Statement of Principles {or a Glebal Consensus on
the Managcement, {Conservation and Sustainable Development of all Types
of Forests” were signed at Rio. Most inportanily, the Rio Summit led to the
establishment of new institutions. Chief among these was the Commission on
Sustainable Development {C51)), whase primary role 15 1@ menitor progress
on the agreements reached at Rio.

The concept of sustainable development has been further developed by the
World Summit on Sustainable Development (WSSD) which was held in
Johannesburg in 2002, The Summit resnlted in the Johannesburg Declaration
on Sustainable Development. This Declaration refers 1o the need 1o promaote
sustzinzble development through multi-level policy actions, adopting a long
term perspective and cneowraging broad partieipation. The Johannesburg
Surminit widened the meaning of sustainable development and defined it as
ineluding within its ambit the threc components of environmental sustainability,
sconomic sustainability and social sustainability which are interrelated and
indivisible three pillars of sustainable development. However, the Declaration
is criticiscd as being more in the nature of a political compromise, desperalcly
ncaded to lend weight and legitimacy to the closing moments of the Summit®™.

At the internaticnal Jevel, Philips Sand, an acedemician, has identified {fow
recurring elements of the concept of sustainable develepment, as reflected in
international agreements:

“|_The need 1o prescrve natural resources fur the beneflt of future
pencrations (the principle of intergenerational equity )y,

2. The aim of expleiting natural resources in a manner which is
‘sustainable’ or ‘prudent’ or ‘rational’, or ‘wise” or ‘appropriatc’ {the
principle of sustainable use};

3. The ‘equitable” use of natural resources, which implies that use by
one slate must take account of the needs of other states {the principle

39 Susan Bakcr, Susraimebie Devefopment, Routledge, Moew York, 2006, p, 63,
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of equitable usc, or mtergencrational equity); and

4, The newd to ensure that environmental considerations are integrated
into economic and other development plans, programmes and
projecls, and that development needs arc taken int account in
applying environmental objectives (the principle of integration)” .

The concepl of sustaingble development thus aims al maximising the net
henefits of economic activities, subjeel to maintaining the stock of productive
assets {physical, human and environmental) over time and providing a social
satety net to meet the basic needs of the poor.

Some of the avihors support a ‘strong sustainability” rule which requires a
separate preservation of each catepory of critical assel, assuming these to be
complemets rather than substitutes while some other authors have argned in
favour of "weak sustainability’ which secks to maintain the aggregate monetary
value of the total siock of assets, assuming a high degree of substitability
ainong the various asset types. Sustainahle development, therefore, attempts
to accelerate development in an environmentally respensible manner keeping
in mind the inwrgenerational equity requireinentst. All these various
international environmental law documents have led to the recopnition of
certain basic principles of sustainable development whach have been accepied
by the member states.

Principles of Susiainable Development

a) Inter-Generational Equity — The central theme ot this principle 15 the nght
ol each zeneration of human beings to benefit from the cultral and natural
inheritance of the past generations as well as the obligation 10 prescrve such
heritape for fulure gencrations, Inier-generational eguity reguires conserving
the diversity and guality of biclogical resources and of rencwable resources,
such as, forests, water and soils™. The theory of intergenerational equity
stipu!ates that we, the humnan species hold the natural environment ot our ptanet

Ay P Sands, Principlcs of fnternationa Eavireamenial Low, Ind Edn,, Cambridge | niversity
Press, Cambridge, 2003, p. 253,

41 Sec alse, = hitpaiwew indiabadoet nic_in‘es98. 9% chap1 102, pd = { Visited on 20-1-2011}.

42 P 5. Jaswal and Nishtha Jaswal, Exviresmeniod Lanw, 2nd Fadn, Allahabad Law Ageney,
2009, p. 120
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¢. Polluter Pays Principle - - Polluler pays principle estabhishes the requirement
that the costs of pollution should be horne by the person responsible for causing
the poMtution®. The principle basically means that the producer of goods
or other items shonld he responsible for the costs of preventing or dealing
with the pollution which the process causes. This includes environmental
costs as well as the dircet cost to the people or property. The costs inclode
{ull environmental costs and not just those which are immediately tangible®.
Remcdiation of the damaged environment is part of the precess of sustainable
development and as such the polluter is liable to pay the cost to the individual
sufferers as weil as the cost of reversing the damaged ecology™.

d. Use and Conservation of Natoral Resources  In order to meet the needs of
the people on a sustainable basis, it is absolutely necessary to use the: carth’s
natural resources carefully and the natural resource base must be conserved
and cnbanced. it is a part of our moral obligation to other living beings and
tuture generations. The resources must be conserved and cnhanced to meet the
needs of the prowing population™.

e. Obligation to Assist and Co-operate — The environmenial problem is not a
problem of any one individual or any one eountry. Il s a global problem and
it can be iackted only with the assistance and co-operation of all. Principle 9
ot the Rio Declaration provides that the States should co-operatc to strengthen
indigenous capacity building exchanges of scientifie and technological
knowledge, adaptation, diffusion and transfer of technologics, including,
new and innovative technelogies. The same tine of obligation is mentioned in
Principles 10, 12 and 27 also. Thus, obligation to assist and co-operate is also
onc of the important principle of sustainable development™.

{ TGradication of Poverty  The concept of sustainable development has
1o address the problem of the large number of people who live in ahsolute
poverty and who eannot satisfy even their basic needs. The UN Conference

49 B Sands, Principics of Internativnal Ervivonmenatal Low, 2nd Edn,, (ambridgs: University
Press, Cambridge, 20803, p. 279

50 Supramno 43, po 3.

51 Supron 42, p 127

52 United Nations, The Forld Commission on Envirenment ard Developmend: | e ( ammon
Funre, 1987, p. 5T,

53 Supran. 42 po 129,




on Environment and Development, i.¢., ‘Earth Sutnmit’ of 1992 has brought
about a leap in public awareness with respect to the key environmental and
developmental issues and rightly projected that elimination of poverty is a
must [or Sustainable Development, partiewdlarly in the developing countrics.
The key to achieve sustainability is to break the vicious eycle of poverty™.

These principles of sustainable development ars regarded as important
principles of international cavirormental law and some of them are regarded
as binding principles of costomary international law. India has also adopted
many of these principles by way of judicial activism, 1lowever, environmental
degradation and polhition requirss urgent and immediate attention from the
State and the individuals. Therefiore, to sirike a balance between environment
and development, it is essential to develop mechanisms for effective
implementation of the principles of sustainable development. The Government
should adept appropriate mles and regulations for the cffective implementation
of the principles of sustainable development.

Conclusion and Suggestious

The achievement of right to devclopment is dependent upon the realisation
of all human rights, and develepment is dependent upon maintenance and
enhancement of environmental and social quality. Under the concept of
sustainable development, both the right io development and the right to
environment are complementary aspects of cach other. It is too imcertain at the
moment to state that a right to sustainable development has been recognised in
geperal by the intemational community. This is because the dilfcrent nations
of the world are in different stages of devcloprnent and have different patterns
of development as per their social and economic ueeds. Acceptance of the
existence of both a right to devclopment and a right to environment, however,
would create the neeessary conditions for the emergence of a new right to
sustainable development™. Mt is very essential to implement effectively the
concopl of sustainable development in India as it is a developing eouniry and
needs to carry out economic aclivities for providing basic amenities to the vast

54 thid,

55 (nwen S Lynch, “Hiuman Rights, Environment, and Economic Devetopment: Exasting and
Emerging Standards in International Law and Global Seciety™, available at <hitpsfwww.
cielaore> (Visited an 10-12-2011)
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population and also needs to protect the environment and natural resources.

For the cffcctive implementation of this concept some of the suggestions

proposed are as follows:

1.

Proper planning should be donc while designiug the plans for the
developmental projects. The plan should consider the needs of the
growing population as well as the available environmental resources.
This planning should not be for short term gains but it must be for
long term benefits and for improving the quality of life.

Environment Impact Assessment should be done mandatorily for all
the developmental projects. 1t should be reviewed and monitored by
environmental experts.

The principles of sustainable development, such as, inter-generational
equity, polluter pays principle and precautionary principle should be
properly applied for dealing with environmental issues. Se also, the
doctring of publie trust and parens patriae should be kept in mind by
the awhorities who have an obligation to formulate developmental
plans znd progects.

The developmental plans should take into account the residential
areas, open spaces and green parks and recrcational areas. Industries
and factories should not be set up in residential areas and cities and
should be atleast 13 kms. away from citics to avoid trapedies, 1ke,
Bhopal (Gas Disaster and Olcum Gas 1.eak case.

. The specific laws should he implemented in a strict and striugent

manmicr 5¢ as io tackle the problem of air pollution, water pollution
and land pollution, The authorities inder these legislations should
be adequately equipped with staffs and other infrastructure for
their effective functioning. To control automobile emissions, use of
Compressed Natural (Gas tn vehicles shonld be made mandatory.

There should be a Buffer Zone of green trecs between the industrial
arca and the cities.

1n order to mainlain greenery and open spaces in residential areas m
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HUMAN RIGHTS AND ADMINISTRATION OF
CRIMINAL JUSTHCE

Dr. Bhavish Gupta® &
Dr. Mecnu Gopta**

Ahstract

The history of human rights is a fascinating one. Most of our existing fundamental
and inalienablc rights have sustained the struggle for fraedom, liberty, equality and
fraternity everywhere since the inception of mankind. It has roots in ail the situations
and cases relating to criminal jurisprudence. For the advancement of human rights,
criminal law has always played a grand role. Basic human rights, such as the
presumption of innocence, protection against self-imerimination and the burden of
proof on the proseeution are also the pillars en which a just criminal justice system
stands. The Censtitution of India has conferred a number of Fundamental Rights
upeom the citizens. The article examines the various Human Rights conferred by
The ¢onstitution and the various constitutional safeguards available to the citizons
for the administration of Justice. It further cxamines the rights of arrested persons
and the prisoners. [ is essential to knock the door of all societies n the waorld as to
awaken them to the reality that the acensed and prisoners have the same rights as
any other person in the society has. The Judiciary has always been an cxcmplary
in this regard. The Supreme Court of India displayed remarkable craftsmanship to
promote and protect human rights.

Introdunection

1luman rights are those rights which a person is entitled to because of the fact
that he is a human being and it becomes operative from birth. These rights
are essential for one’s physical, economic and intellectual development. The
attention of the world community towards these rights was aliracted mainly
after the execsses committed on humanity during the Second World War. The
memories of Nazi atrocities, flagrant violation of hurnan righus, loss of millions
of innocent lives, compelled the world community to develop the human rights
jurispmdence. These rights are inalienable rights.

*  Accigtant Profossor (Grade 1), Amity Law Schoaol, Delbi,
*3  Accictant Professor (Citade 1), Amity Law School, NOIDA,
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uphold and ensure ohservances of basic human rights. Human Rirhts are not
the bowmties of the State or gifis of the Government. 1t is the duty of the State
or the Government, as the case may be, to recognise and enforee them?.

Many international insruments make provisions for the following rights:

= The right of cquality of a fair and public hearing by an independant
atrd impartial tribunal. All persons shall be equal before the courts
and tribunals;

= The rnights coneerning the arrest and detention pending trial and
without trial;

* The right of accused person in connection with trial in court:
» The rights of convicted person;

= The rights of all detainees to be protecied against torture and other
crugl inhiman or degrading wreaiment or punishment;

= The protection of eommunity against crime;

* The standards of conduct for judges, Jawyers, the potice and other
persons in law cnforeement process; and

* The principles of non-discrimination in matters pertaining Lo
adminisiration of justice.

Notwithstanding the ¢laborate human rights provisions and mechanisms
cvolved by the United Nations through consensus and eoneurrence of
member States, there is probahly no country that has been able to ensure
respectful compliance of the standards. There is often variance in the degree
of complianee, some have better reeord and some have worse. Where does
India stand is a question which this paper addresses. However, it is Hmited
10 examining the observation and breach of buman rights in the domain of
criminal justiee alone.

The Protection of Human Rights Act, 1993, defines *human rights’ as the rights

3 Seo, <hupc!fhipa.nic.o/banerjea pdf | Viewed on 1.2-2012),
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In fact the right of fair trial is the most important amongst other human fights.
It is the judiciary that plays a vital rele to develop these rights along side
the criminal justice systemn and constitutional jurisprudence. The principles
of justice and fairness in the criminal justice system are not new to India.
Howcver, in the past century, these rights have become cnshoned in the
various laws in India. Chief among these laws is the Constitution of India.
While dealing with human rights in criminal jurisprodence, we deal primarily
with human rights conferred by the Constitution.

Constitutional Safeguards

The main objeets enshrined in the Precamble of the Constitution are 1o secure 10
all its citizens, justice, liherty, equality of status and dignity to individual —all
basic for the concept of administration of justice. Part ITT of the constilution
fuaranless an amay of fundamental rights. Individuals can enforce these rights
i Courts when they are violated by the action or inaction of a government
authority or olficial, but not when they are violated by ofher private individuais
or companies". ITowever, certamn fundamental rights are enforceable azainst
privatc individuoals as well'

Article |4 guarantees cquality before the law, a milesione towards a fair trial.
It means there should be no discrimination hetween one personr and another.
Action must not be arbitrary but must bo based on some valid principles whieh
itself mist be rational”. Reasonable classilication is justifiable, for exampte,
classification made on the ground of procecding initiated on police teport and
those mitiated otherwise is reasonable, as the object of such classification is 1o
secure speedy disposal of cases.

Article 19%{1} provides all citizens the right to freedom of speech, expression,
assembly, assoeiation, movement, residence, and profession'?. The freedoms

11 This principle iz embodied in the decirine of *state action” in Article 12 of the £ 'ongtitution.

12 Rights contained m Articles 17, 1%, 23 and 24 are enforceable agaimst the State and private
individuals.

13 Kusturi v, Siaee of &K, AR 1980 50 1922,

14 Art, I%T) reads: “All cilizens have the right {a) 1o freedom of spesch and exprossion; ()
ter gasemble peaceably and withowt ams; (o) (o forn assoeiabions and unions; (d) to move
irocly throughout the territory of India; (e 10 reside amd setile in amy part of the toritory of
India; (g} to pracice any profession, o to cwmy on any occupation, trade or business™.
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(c}right to be produced before a Magistrate within 24 hours; and

{(d) freedotn from detention beyond the said period except by order of
the Magistrate,

In 1978 the privilepe against selt-incrimination was, as it were, rediscovered
and resurrccted hy the Supreme Court in Nawding Satpathy v. P L. Deni™. This
decision exhaustively dealt with the pbilosophy behind the privilege against
self-incrimimation and defined and dclincated the comtours of this privilege. It
breathed a new lifc mto this privilege which had otherwise become mercly a
paper protection. The court, speaking through Krishna lyer, 1., Iaid down in
this case a few propositions intended to act as concrete puidelines to provide
protection to an accused person in police custody. The court pointed out that
the prohibitive sweep of the protection against self-incrimination goes back to
the stage of police interrogation and is not confined only to count pricecdings,
The ban on self-accusation and the right to silence, the court peinted out,
goes beyond the case in question and protects the accused in regard to
other offences pending or imminemi which may deter him from voluntary
disclosure of incriminatory matter. The court beld that if there is any nwode of
pressure, subtle or cde, mental or physical, direct or indirect, but sufficiently
substantial, applied by the police in obtaining information from an accused
strongly suggestive of guilt, it becornes compelled testimony violative of the
privilege agamst self-incrimination. The court also held that compulsion may
be presumed in case of custodial mterrogation by the police “unless cortain
saleyruards erasing duress are adhered to™.

Rights of an Arrested Person

Though the police bave been given powers for tfacilitating the making of arrest,
the powers are subject to certain restraints. The imposition of these restraints
I8 in recognition of the rights of the arrested persons. There are provisions
expressly creating important rights in favour of the arrested persons. Thesc are
as loliows:

fa) Right to be Informed of the Grounds fog Avrest

According to section 30(1) of the Criminal Procedime Code, every police

28 ATR tO78 501125,
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concerned wcgraphically within a period of § to 12 hours after the
arrest,

{#)The amrestee should, where he so requests, be also examined at the
time of his arrest and major and minor mjuries, if any present on his/
her body must be recorded at that time. The “inspoction memo’ must
be signed both by the arrestee and the police officer effecting the
arrest and its copy provided to the arrestee free of cost.

{5)The artestee should he subpeeted to medical exarmimation by trained
doctor every 48 hours during his detention in custody by a doctor
on the pangl of approved doctors appointed by the Director, Health
Services of the Stale or Union Temitory concemed. The Lircotor,
Health Services should prepare such a panel for all Tehsils and
Districis as well. Copics of all the documents including the memo of
arrest referred to above should be sent to the illaga Magistrate for his
record.

{7) The arrestee may be permitted tomeet his lawyer during interrogation,
thoueh not throughout interroeaton.

{8) A police control room should be provided at all districts and State
Headquarters, where information regarding the amest and the place
of custody of the arrestee shall be communicaied by the officer
causing the arest, within 12 hours of cffecting the arrest and at the
Police Control Reom [t should be displayed on a conspicnous Notice
Board.

Rights of the Prisoner

An accused after conviction becomes a convict and the cowt concerned
awards punishment tor him. However he does not lose all his human rights and
he camnot be dealt with in any inhuman manner by the jail administration. The
following is & brief extract of the rights of prisoners’.

R See algn, P K Singh, Supreme (ourt on Human Rights and Social Justive, 18t Edn,,
Allahabad Law Agency, Allahabad, 2001.
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maode in which the right to life guaranteed to the deccased by Article 21 can
be enforced”. It 15 unclear whether their case would apply In circumstances in
which a prisener was deprived of his or her right to life and liberty (Article 21)
by the gross negligence of prison or other state officials, bud did not ackually die
as a resull. However, the langruage of the court in general would seem to allow
such an actien: “Only where they (state officials), act with gross nesligence,
resulting in deprvation of the life and liherty of the citizen, does the state

become hiable for compensatton™.

In Recdaf Shah v. State of Bihur®, a prisoner was kept in prison for a period of
14 years on the ground that he was insane. A peiition under Article 32 was tiled
oniis behalll The Supreme Court released him and awarded him compensation
of Ks. 35,000/~ on account of the deprivation of his fundamental dght to life
and tiberty under Article 21, The court held “Article 21, which guarantees the
rigcht to lilk: and liberty, will be denuded of 1ts significant comtent if the power
of this court were limited t© passing orders of release from illegal detention.
(e of the telling ways in which the violation of the right can reasonably
be prevented and due compliance with the mandate of Article 21 secured is
to make ity vielators pay monetary compensation. Therefore, the state must
repair the damage done by its officers {o the Petitioner’s rights”. In other
words, {he Supreme {'ount held that it was proper for a court to award mongy
to a persen where there was viclation of Article 21 by a state officer. This case
also showed that damages may be awarded for violations of Article 21 that do
ot result in the death of the prisoner.

In Bhim Singh v. Siate of Jaommmu and Kashmir™, a politician was arrested
“with mischievous and malicious intent” in vielation of Articles 21 and 22(2).
The Supreme Count stated thal thas was an appropriate case for awarding of
monctary damages and ordered the state of Tamnmn and Kashmir to pay Rs.
50,000 in damages.

In Sehastiom M. Hongary v. Union of India™, vwo persons were arresied by army
Jawans. In response to an Article 32 petition (or haheas corpus the Supreme
Court ordered the twoe persons (o be produced. They were never produced. The

51 {15834 50 141, 1983 SOC(Cny 798, AIR 1983 S0° 1086
32 (19H3) 4 500 67T, 1986 SO () 4T, ATR 1934 S0 494,
53 AIR 1984 50° 1206
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patent regime in India, with intent of facilitating effective implementation af
the provisions and procedures as enacled under the Patent Act,

The book under review, entitled Patents Procedurcs and Practices iz an
endeavor to provide a gist of all the procedural Tinkages with the provisional
aspects under the Patent Act along with other various enactments relating to
the cmerzing field like biotechnology, pharmaceuticals, software, agriculture,
patents of life forms cte. 5o as 1o enable 1he potential applicants vf patent
protection 1o make a prudent choice in formulating their patent smategy. It i
anthored by Shail Yain, Additional District & Sessions Judge, Dedhiand R.K.
Jain, Patent Agent. The book lacks forward from any experts in the ficld. It
shows that it is a pivncering effort taken by authors 1o meet the urgent need
for a literature available on the subject to help inventors in articulating the
complete specifications which are essential in filing patentapplication. Keeping
this need in mind, this book has Iucidly pointed out the procedures that reed
10 be followed by the patentee to acquire patent in India. A brief overview of
the different concepts of intellectual property rights has been mentioned. The
whale treatise is categorised into 33 chapters. Conventions and Treaties Like
Paris Convention for Protection of Industrial Property (1883) and Paterd Co-
operation Treaty have been added separately as Annexure 1 to 4. Working of
Patent offices in India and the procedure for filing Patents has been given as a
handy reference to the applicant of patent.

('hapter 1 of the bouk gives the gist of Copyright, Tradernark, Industrial Design
Right as different types of imellectnal property Rights inchuding Patent. Chapter
2 10 9 deals with the object and theory of Patent {jranl sysiem, ils process,
contents of specifications with examples of complete specifications, inventions
which eannat be patented, secrecy of eertain inventions, anticipation eic. From
an academic point of view there is a lack of fruitful discussion relating to the
subject. A long list of inventions that cannot be patentable is provided, but
the authors thil to acknowledge the source which restrains il. However, point-
wise process for granting of patent and the details are very useful for a patentee
1o know the procedures at a glance.

Chapter 10 to 14 outlines (he intricacies after the grant of patent hike whether
patent ean be granted for any improvement or modification of an invention,
opposition proceedings, amendment of application and specifications,
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the chapters relevant to the topic concemed so thal more aulhenbicity and
cilcetivencss from academic perspective can be expericnced by the reader.

If vne ignores the minor shortcomings pointed out above, this book 15 2
pioncering work on the subject in the Indian context written in an exqmisite style
and anthenticated with the Patent Act and Rules m the end of the chapters. It s
an excelling resource book for poteatial patent applicants, jndges, advocates,
patent agents, students and anyone who 15 mmierested 1 acquiring knowledge
relating 1o patentng mitellectual resources.

Dr. Susmitha P. Mallaya*

*  Assitemt Professar (Grade 1), Amity Law Schoo, Delhi.
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